                               STATE OF MISSOURI

               PUBLIC SERVICE COMMISSION

At a Session of the Public Service Commission held at its office in Jefferson City on the 10th day of September, 2002.
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ORDER CONSOLIDATING CASES, FINDING JURISDICTION TO PROCEED, AND DIRECTING THE PARTIES TO FILE A PROPOSED PROCEDURAL SCHEDULE

These four cases concern Missouri Gas Energy’s (MGE’s) Purchased Gas Adjustment/Actual Cost Adjustment (PGA/ACA) filings for the years 1997-1998, 1998-1999, 1999-2000, and 2000-2001.  All four cases contain a common issue relating to MGE’s contract with Mid-Kansas Pipeline Company and Riverside Pipeline Company, an entity referred to by the acronym MKP/RPC.  The Commission’s Staff has taken the position that MGE’s contract with MKP/RPC is imprudent because MGE could have obtained a comparable natural gas supply through the Williams Pipeline Company, a competing pipeline, at a lower rate.  Because of this alleged imprudence, Staff has advocated a multi-million dollar reduction in MGE’s natural gas costs in each of these cases.

The Commission has previously addressed the prudence of MGE’s contract with MKP/RPC in Case Number GR-96-450, the case concerning MGE’s 1996-1997 PGA/ACA period.  In that case, MGE and the Kansas Pipeline Company, the successor to MKP/RPC, argued that MGE’s contract with MKP/RPC was not imprudent.  Furthermore, they argued that any prudence review of that contract was forbidden by terms of a stipulation and agreement entered into by the relevant parties, and approved by the Commission on June 11, 1996.  

In its Report and Order in GR-96-450, the Commission found that Staff had failed to present competent and substantial evidence sufficient to raise a serious doubt about the prudence of the contract between MGE and MKP/RPC.  For that reason, the Commission rejected Staff’s proposed disallowance for the 1996-1997 ACA period.    

The Commission, however, found that it could not determine whether the stipulation and agreement would preclude future prudence reviews regarding MGE’s contract with MKP/RPC.  Kansas Pipeline appealed that aspect of the Report and Order to the Circuit Court of Cole County.  That appeal is still pending. 

The appeal of GR-96-450 could have one of several possible outcomes.  First, the reviewing court could decide outright that the stipulation and agreement precludes any future prudence review of the contract.  If that happens, the MKP/RPC contract adjustment issue would disappear from these cases.  Second, the reviewing court could decide outright that the stipulation and agreement does not preclude future prudence review of the contract.  In that case, the Commission would again need to consider the MKP/RPC contract issue.  Third, the reviewing court could remand GR-96-450 to the Commission, and require the Commission to make a finding about the meaning of the stipulation and agreement.  The Commission would then need to make that finding, and the Commission’s finding would be subject to further appeal back up the ladder of reviewing courts.  Fourth, the reviewing court could find that the Commission correctly decided that it did not need to make a determination about the meaning of the stipulation and agreement after it denied Staff’s proposed adjustment on other grounds.  In that case, the Commission would again need to address the Staff’s proposed adjustment.

The problem with all of these scenarios is that it might well be several years before the courts resolve this issue.  In the meantime, these cases have been sitting, unresolved, for as long as five years.  The Commission simply must move toward a resolution of MGE’s PGA/ACA cases.  Therefore, the Commission will take several steps to move these cases forward

1.
Consolidation

4 CSR 240-2.110(3) provides that the Commission may consolidate pending actions involving related questions of law or fact.  Staff’s proposed MKP/RPC contract adjustment is a common issue in each of these cases.  In fact, it appears to be the only remaining issue in GR-98-167 and GR-99-304.  Therefore, the Commission will consolidate these four cases.    

In advocating the consolidation of these cases, Staff argued that the Commission could simply consider anew the evidence about the stipulation and agreement that was presented in GR-96-450 by taking official notice of that evidence.  MGE and Kansas Pipeline responded that the Commission would not have the authority to take official notice of prior evidence and that to do so would violate their due process rights.  The Commission emphasizes that in ordering the consolidation of these cases, it is not making any finding about the evidence that may be considered in the consolidated case.   
2.
The Filed-Rate Doctrine does not preclude the Commission from considering the disallowance proposed by Staff.

 In its response to Staff’s recommendation, filed on July 11, 2002, MGE suggested that the Commission should take no evidence pertaining to the substance of Staff’s proposed adjustment relating to the MKP/RPC contract until MGE had an opportunity to explain how the filed-rate doctrine would bar Staff’s adjustment.  In an order issued on July 16, the Commission directed that any party wishing to do so could file a memorandum explaining how the filed-rate doctrine applies to Staff’s proposed adjustment.  The order required that any such memorandums be filed by August 15, 2002.  MGE, Kansas Pipeline, and Staff filed memorandums on August 15. 

The filed-rate doctrine precludes the various state public utility commissions from treading on the authority of the Federal Energy Regulatory Commission (FERC) by second-guessing the rates for interstate transport of natural gas that are established by FERC.  The filed-rate doctrine recognizes that under the supremacy clause of the U.S. Constitution, the states must defer to the regulatory authority of the federal government.  

At its most obvious, the filed-rate doctrine means that a state commission cannot decide that the FERC-approved interstate transportation rate that the local distribution company (LDC), such as MGE, is paying is too high and refuse to allow the LDC to include those costs in its rates.  However, the filed rate doctrine extends beyond just the interstate transport rates that an LDC pays.  The U.S. Supreme Court has found that the doctrine also prevents a state commission from finding that an LDC was imprudent in allocating more low-cost purchased power to a non-regulated subsidiary than was allocated to a regulated subsidiary, where the allocations between the companies were approved by FERC.
  Similarly, a state commission was not permitted to challenge the prudence of an LDC’s decision to purchase a set percentage of the output of a nuclear power plant, where the LDC was required to purchase that output by FERC.
      

The interstate transportation rates charged by MKP/RPC are regulated by FERC so it is apparent that the Commission does not have the authority to decide that those rates are excessive.  There is, however, an exception to the filed-rate doctrine known as the Pike County doctrine, which derives from a decision issued by a Pennsylvania state court

in 1983.
  Essentially, this doctrine permits a state commission to review the prudence of a utility’s decision to purchase power from a high cost supplier, rather than a low cost supplier. 

The U.S. Supreme Court has never adopted the Pike County doctrine, but in the Nantahala Power & Light case, it distinguished, rather than rejected, the Pike County doctrine.  In doing so, the Court indicated that it would assume, without deciding, that “a particular quantity of power procured by a utility from a particular source could be deemed unreasonably excessive if lower cost power is available elsewhere, even though the higher cost power actually purchased is obtained at a FERC-approved, and therefore reasonable, price.”
 

Staff argues that the prudence adjustment that it has proposed falls squarely within the Pike County doctrine because it is alleging that MGE should have purchased lower cost transportation from Williams, instead of the higher cost transportation offered by MKP/RPC.  MGE and Kansas Pipeline argue that the Pike County doctrine does not apply because MGE was not free to avoid purchasing transportation from MKP/RPC because of the binding contract signed between MKP/RPC and Western Resources, before MGE came into existence.

MGE and Kansas Pipeline’s argument misses the point of the filed-rate doctrine when it delves into the question of the ability, or inability, of MGE to avoid paying MKP/RPC’s rates.  Application of the filed-rate doctrine is limited to the question of a state commission’s jurisdiction in relation to the jurisdiction of FERC.  FERC has jurisdiction to determine the rates charged by MKP/RPC for the interstate transportation of natural gas.  However, FERC does not claim jurisdiction over MGE’s decision to purchase

transportation from one pipeline rather than another.  Therefore, in determining the prudence of MGE’s decision to purchase transportation from one pipeline rather than another, the Commission would not be intruding on FERC’s jurisdiction.  As explained by the Pike County doctrine, the supremacy clause does not preclude this Commission from examining the prudence of MGE decision to purchase power from one pipeline rather than another.  

The question of whether MGE had the ability to avoid paying MKP/RPC’s rates may certainly  be relevant to any determination of MGE’s prudence.  However, that question has no bearing on the Commission’s jurisdiction.  To find otherwise would imply that the Commission has jurisdiction if it finds that MGE had the ability to choose another pipeline, but does not have jurisdiction if it finds that MGE had no choice.  Obviously, the Commission either has jurisdiction or it does not, regardless of how it decides any particular factual issue within the case.  

The Commission concludes that the filed-rate doctrine does not preclude it from considering the adjustment proposed by Staff.  Therefore, the Commission finds that it has jurisdiction to proceed. 

3.
The procedural schedule

The Commission has found that it must move these cases forward and that it has jurisdiction to do so.  The Commission must now determine the best way in which to proceed.

There are three contested issues in GR-2001-382 relating to adjustments proposed by Staff.  The issues are:  (1) the MKP/RPC contract adjustment; (2) an adjustment based on imputing income to MGE for the release of capacity on the Kansas Pipeline; and (3) a disallowance based on MGE’s purchasing practices related to hedging and use of storage capacity.  In addition, MGE contests Staff’s recommendation that it be required to conduct a Peak Day Requirements Study.  The MKP/RPC contract adjustment and the Peak Day Requirements Study are the only issues in GR-2000-425.  Only the MKP/RPC contract adjustment is at issue in GR-99-304 and GR-98-167.

The Commission does want to move all of these cases forward, but it is mindful of the uncertainty surrounding the MKP/RPC contract adjustment because of the pending judicial appeal.  The Commission does not wish to needlessly engage the time and resources of the Commission and the parties by pushing forward on that issue at this time. Staff’s proposed adjustment based on imputing income to MGE for the release of capacity on the Kansas Pipeline, and its proposed disallowance based on MGE’s purchasing practices related to hedging and use of storage capacity, are themselves substantial issues that may require the parties and the Commission to expend substantial time and resources.  Therefore, the Commission will bifurcate the hearing process for these cases.  

The parties will be directed to prepare a proposed procedural schedule that will provide for a hearing of the issues concerning Staff’s proposed adjustment based on imputing income to MGE for the release of capacity on the Kansas Pipeline, and its proposed disallowance based on MGE’s purchasing practices related to hedging and use of storage capacity.  The Peak Day Requirements Study should also be considered in this first portion of the procedural schedule.  A second portion of the procedural schedule leading to a hearing on the MKP/RPC contract issue may need to be established after completion of the hearing on the first set of issues.  The Commission will issue a single Report and Order after completion of both portions of the hearing.     

IT IS THEREFORE ORDERED:
1.
That Case Numbers GR-2001-382, GR-2000-425, GR-99-304, and GR-98-167 are consolidated for all purposes, with GR-2001-382 designated as the lead case.

2.
That the parties shall file, no later than October 1, 2002, a proposed procedural schedule that leads to an initial hearing on the issues concerning Staff’s proposed adjustment based on imputing income to MGE for the release of capacity on the Kansas Pipeline, and its proposed disallowance based on MGE’s purchasing practices related to hedging and use of storage capacity, as well as the issue relating to Staff’s request for a Peak Day Requirements Study.

3.
That this order shall become effective on September 20, 2002.
BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )

Simmons, Ch., Murray, Lumpe, Gaw and Forbis, CC., concur

Woodruff, Senior Regulatory Law Judge
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