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REPORT AND ORDER

SYLLABUS

In the following Report and Order, the Missouri Public Service Commission adopts and approves the Unanimous Partial Stipulation and Agreement, attached as Attachment A, filed by the parties on March 7, 2003, resolving all but two of the issues.  With regard to the remaining issues, the Commission finds and concludes that Southern Missouri Gas Company, L.P., violated its tariff provisions related to the provision of gas supplies and transportation service to two industrial customers.  The Commission nonetheless finds and concludes that the Actual Cost Adjustment proposed by Staff and Public Counsel to reduce Southern Missouri’s Actual Cost Adjustment balance by $99,199 should not be adopted.  

FINDINGS OF FACT


The Missouri Public Service Commission, having considered all of the competent and substantial evidence on the whole record, makes the following findings of fact.  The positions and arguments of all of the parties have been considered by the Commission in making this decision.  Failure to specifically address a piece of evidence, position, or argument of any party does not indicate that the Commission has failed to consider relevant evidence, but indicates rather that the omitted material was not dispositive of this decision.

Summary

Southern Missouri is a local distribution company, i.e., the local gas utility that distributes gas from the interstate or intrastate pipeline to end‑use consumers of natural gas.  This case involves Southern Missouri’s Purchased Gas Adjustment/Actual Cost Adjustment.

In addition to the basic rates which Southern Missouri charges its customers, the Company can also recover from its customers the costs that it incurs in obtaining gas from its own suppliers.  These additional charges are recovered through a two-part process known as a Purchased Gas Adjustment/Actual Cost Adjustment.  In the first half of this process, the Purchased Gas Adjustment, Southern Missouri files annual tariffs in which it estimates its cost of obtaining gas over the coming year.  This part of the process is prospective or forward-looking, and the Purchased Gas Adjustment amounts are then included in the customers’ bills over the ensuing twelve months.  In the second half of the process, Southern Missouri submits Actual Cost Adjustment filings, which are meant to correct any discrepancies between the Purchased Gas Adjustment amounts which were prospectively billed to Southern Missouri’s customers and the costs which, in retrospect, Southern Missouri actually incurred in obtaining gas from its suppliers.


Rates and services of Missouri’s regulated local distribution companies come under the jurisdiction of the Missouri Public Service Commission.  This proceeding was one in which Southern Missouri’s actual gas costs were reconciled against the amounts it had collected from customers through its Purchased Gas Adjustment clause charges during the year.  This clause is the provision in each local distribution company’s tariff that permits it to recover prudently‑incurred gas supply, transportation, and storage costs, on a dollar‑for‑dollar basis, from customers.  
Brief Procedural History

This case deals with two separate Actual Cost Adjustment periods of Southern Missouri.  Case number GR‑2001‑39 deals with the 1999‑2000 Actual Cost Adjustment, and case number GR‑2001‑388 deals with the 2000‑2001 Actual Cost Adjustment.   On April 12, 2001, the Commission consolidated the cases and designated case number GR‑2001‑388 as the lead case.  


On March 7, 2003, the parties filed a Unanimous Partial Stipulation and Agreement.  This Stipulation settled all issues in the case, except two.  The remaining issues are related to Southern Missouri’s provision of transportation service and gas supplies to two large industrial customers that considered leaving the Southern Missouri natural gas system and switching to propane as their primary source of energy.  As agreed by the parties, those two issues were:

1.  Does Southern Missouri’s provisioning of gas supplies and transportation for its “Transportation Service‑Internal” customers, consisting of two large customers, constitute a violation of its tariffs?, and

2.  Should the Commission adopt Staff’s proposed adjustment to decrease the firm sales Actual Cost Adjustment balance by $105,809 (reduced by the time of the hearing to $99,199) to include revenues for “Transportation Service‑Internal” customers, consisting of two large customers, at the amount the revenues would have been if the gas had been sold at the authorized Purchased Gas Adjustment adjusted rate? 

A hearing was held on March 11, 2003.  Scott Klemm, Vice‑President of the Company, testified for Southern Missouri.  Annell Bailey and James Russo testified for Staff.  Public Counsel had no witnesses.  
Unanimous Partial Stipulation and Agreement

Under Commission Rule 4 CSR 240‑2.115, there is no need for a hearing on the Unanimous Partial Stipulation and Agreement since no party requested a hearing.  If no party requests a hearing, the Commission may determine that a hearing is not necessary and that the Commission may make a decision based on the stipulation and agreement.  The Commission finds that all but two issues were settled by the stipulation and agreement.  The Commission has the legal authority to accept a stipulation and agreement offered by the parties as a resolution of issues raised in a case.  Section 536.060
 allows parties to dispose of cases by stipulation and agreement with summary action that waives procedural requirements, and states: 

Contested cases...may be informally resolved by consent agreement or agreed settlement or may be resolved by stipulation, consent order, or default, or by agreed settlement where such settlement is permitted by law. Nothing contained in sections 536.060 to 536.095 shall be construed (1) to impair the power of any agency to take lawful summary action in those matters where a contested case is not required by law, or (2) to prevent any agency authorized to do so from assisting claimants or other parties in any proper manner, or (3) to prevent the waiver by the parties (including, in a proper case, the agency) of procedural requirements which would otherwise be necessary before final decision, or (4) to prevent stipulations or agreements among the parties (including, in a proper case, the agency).

Thus, the Commission will approve the Unanimous Partial Stipulation and Agreement filed by the parties on March 7, 2003. 

Statement of Facts

Southern Missouri, a Missouri limited partnership, is a local distribution company that provides service in south‑central Missouri, particularly in the towns of West Plains, Cabool, Licking, Mansfield, and Marshfield.

During the winter of the years 2000‑2001, natural gas wholesale prices skyrocketed to unprecedented levels.  According to the Commission’s Task Force Report
 on this problem, the wellhead price of gas had been relatively low with an average of around $2/Mcf
 since deregulation in the 1980s.  The price of gas began to rise in the summer of the year 2000 when it went above $4/Mcf in June, $5/Mcf in September, and in November over $6/Mcf.  After two months of extraordinarily cold weather and continued reports of extreme storage withdrawals, the price spiked to near $10/Mcf in late December.  The Report explained that 

[t]he increase in commodity cost was due to a number of factors but the primary factor was the record cold in November and December 2000 that affected most of the states east of the Rockies.  This record cold occurred when the commodity price had already eclipsed $5/Mcf and led to the first sustained increase in space heating demand for natural gas nationally in five years.  This increased demand caused nine weeks of sustained or increasing commodity prices from $4.50/Mcf the last week in October 2000 to $9.98/Mcf the last week of December 2000.
 

When Southern Missouri increased its gas supply rates on February 1, 2001, to reflect the market changes, the Company’s Purchased Gas Adjustment rate, including its under‑collected Actual Cost Adjustment balance from previous Actual Cost Adjustment periods, resulted in a total Purchased Gas Adjustment rate of $0.8989 per Ccf (or $8.989 per Mcf).  After Southern Missouri’s customers received the bills that reflected the Purchased Gas Adjustment rate increase, three large volume service customers contacted Southern Missouri, expressing concerns over Southern Missouri’s rates, and indicated to William A. Walker, Southern Missouri’s Gas Control Manager, that they were considering switching to alternative sources of energy.  At this time, the equivalent price for propane was approximately $0.71 per gallon, or $7.75 per MMBtu.

Southern Missouri considered its options for competing with the alternative sources of supply for these customers:  (1) do nothing and risk losing the industrial companies as customers; (2) lower the industrial companies’ commodity charges but continue to classify the industrial companies as gas sales customers (which Southern Missouri called the flex down option); (3) put the industrial companies in touch with third‑party marketers for their gas supply, where Southern Missouri would provide transportation service only; or (4) provide the industrial companies with transportation service where Southern Missouri would also provide the gas supply. 

Southern Missouri concluded that Option 1 (i.e., do nothing and risk losing customers) was not feasible for keeping the industrial customers on its system.  Southern Missouri stated its belief that the industrial customers would accept the lower‑priced propane bids if Southern Missouri did nothing to make natural gas prices competitive with propane.  As a result, Southern Missouri rejected the option of doing nothing to compete.

On review of Option 2 (i.e., the flex down option), Southern Missouri concluded that it could not compete with the propane alternative, since this option would allow a reduction of rates by only $0.50 per Mcf.  This price would have continued to be substantially above the propane equivalent price.  As a result, Southern Missouri rejected the flex down option.

Southern Missouri also considered Option 3 (i.e., transportation service with a third‑party marketer providing gas supplies).  Prices for natural gas had begun to drop precipitously beginning in mid‑winter of the year 2001.  Southern Missouri determined that natural gas supplies could be acquired by a third‑party marketer at considerably less than its existing Purchased Gas Adjustment rate of $8.989 per Mcf.  The possibility existed that gas could be obtained more cheaply than at the existing Purchased Gas Adjustment rate.  Thus, under such a scheme, the customers could transport the gas using Southern Missouri’s transportation service and the Company would render the service under its Transportation Tariff.

Two of the customers in question met the minimum usage thresholds in Southern Missouri’s Transportation Tariff, so Southern Missouri decided that it could provide transportation services to these customers.  The third customer in question did not qualify for transportation service since it did not meet the minimum usage threshold.  Since the third customer did not qualify, Southern Missouri was unable to provide the transportation service option to this customer.  As a result, Southern Missouri lost the customer after it accepted the lower‑priced bid from the propane supplier. 

Southern Missouri discussed the possibility of providing transportation service with a third‑party marketer providing the gas supplies to the two remaining customers.  Southern Missouri stated its belief that the customers were not comfortable dealing with a third‑party marketer to obtain their gas supplies, and that they did not have the in‑house expertise to acquire their own gas supplies. 

As a result of the customers’ apparent unwillingness or inability to deal with a marketer, Southern Missouri evaluated Option 4 (i.e., transportation service with Southern Missouri selling the gas supplies).  Southern Missouri called this option “Transportation Service‑Internal.”  The Company determined that Option 4 was the only viable option for keeping the large industrial customers on its system.

Included in the record were copies of the contracts that Southern Missouri entered into with these customers.  In April 2001, William A. Walker, Southern Missouri’s Gas Control Manager, discussed the fixed price purchase related to these contracts in a memorandum to the file.  In July 2001, he memorialized the events surrounding one customer’s agreement in a second memorandum.  In addition, Walker wrote down the events surrounding the other customer’s agreement in a hand‑written memorandum in August.  These documents were also included in the record.

Since Southern Missouri purchased the gas supplies for a lower price than it sold the gas supplies to the two large volume service customers, there was a profit from the transactions.  The total profit from the natural gas sales of $39,986.49 was treated by Southern Missouri as gas cost recovery to be included in its Actual Cost Adjustment, and the profit was used to reduce the amount that other ratepayers would have to pay for the uncollected Actual Cost Adjustment balance by $39,986.49.  As a result, Southern Missouri posited that its remaining customers directly benefited by nearly $40,000, because the Company negotiated contracts that recovered its variable costs and made a contribution to the fixed costs of the system.  

In addition, Southern Missouri stated that if the load of these industrial companies had left Southern Missouri’s natural gas system, then the fixed transportation costs for remaining customers would have increased to approximately $0.132 per Ccf, or a 19% increase in fixed transportation costs.  The impact on a typical residential customer using 750 Ccfs annually, according to Southern Missouri, would have been an additional cost of approximately $16 per customer.  Although Southern Missouri claimed that its remaining ratepayers directly benefited from this contractual arrangement, Southern Missouri contended that its owners did not directly benefit since the Company did not retain any of the revenues from the gas supply contract as a fee for providing this service.  The owners of Southern Missouri received the revenues associated with providing transportation service to these customers under the Company’s Transportation Tariff. 

The critical fact is that two large volume service customers entered into agreements with Southern Missouri during the Actual Cost Adjustment period under review to become “Transportation Service‑Internal” customers.  The question of whether these two “Transportation Service‑Internal” agreements are permitted by Southern Missouri’s tariffs is addressed in the conclusions of law.

CONCLUSIONS OF LAW

Does Southern Missouri’s provisioning of gas supplies and transportation for its “Transportation Service‑Internal” customers, consisting of two large volume service customers, constitute a violation of its tariffs?
Yes.  The Commission concludes that Southern Missouri’s provisioning of gas supplies and transportation for its “Transportation Service‑Internal” customers, consisting of two large customers, constitutes a violation of its tariffs because the tariffs did not allow such actions and because the Transportation Tariff specifically prohibited such actions.

Southern Missouri’s Actions are not Allowed by its Tariffs


Tariffs approved by the Commission are similar to statutes approved by the General Assembly.  A tariff that has been approved by the Commission becomes Missouri law with the same force and effect as a statute enacted by the legislature.
  In order to change its tariffs, a regulated utility must first file a written application with the Commission seeking a change.  Then, if successful, the utility will obtain an order of the Commission to make the change.
  


Just as courts must give effect to a statute as written,
 the Commission must give effect to a tariff as written.  The responsibility of a court when it interprets a statute is to ascertain the intent of the legislature from the language used, to give effect to that intent if possible, and to consider the words used in their plain and ordinary meaning.
  The legislature is presumed to have intended what the statute says; consequently, when the legislative intent is apparent from the words used and no ambiguity exists, there is no room for statutory construction.
 


Likewise, Southern Missouri is presumed to have intended what its tariffs say.  Southern Missouri wrote, sought, and received Commission approval of its tariffs.  Since the Company is presumed to have intended what its tariffs say, then if the Company’s intent is apparent from the words used and no ambiguity exists, there is no room for tariff construction.  The responsibility of the Commission when it interprets the Company’s tariff is to ascertain the intent of the Company from the language used, to give effect to that intent if possible, and to consider the words used in their plain and ordinary meaning.


The Commission must therefore consider the words used in the Company’s tariffs in their plain and ordinary meaning.  Southern Missouri’s Transportation Tariff specifies that natural gas transportation service is available  

[u]nder Transportation Contract with Company to any customer whose average monthly natural gas requirements in a twelve‑month period exceed 2,000 MMBtus at a single address or location.  Such transportation is subject to interruption or curtailment as further explained in the Character of Service Section.…

While the term “transportation” is not defined in the Transportation Tariff, the term means transportation on the Southern Missouri system only because the Company provides no other service under its Transportation Tariff.  This is applying the plain and ordinary meaning of “transportation” since any other definition of the word would make the tariff meaningless.  Specifically, the end‑user transportation customer buys its gas either on its own or through a third‑party marketer and arranges its own transportation over an interstate pipeline to the Southern Missouri distribution system.  At that point, Southern Missouri’s transportation service begins.


Transportation service under the terms of the Transportation Tariff contemplates three separate entities:  1) Southern Missouri; 2) the transportation customer; and 3) a third‑party marketer obtaining natural gas and interstate pipeline transportation services on behalf of the transportation customer.  The tariff never authorizes Southern Missouri to act as a third‑party marketer or in any other capacity to purchase gas; the tariff provides for the transportation of the commodity only.  


According to Southern Missouri’s Transportation Tariff, the Company is deemed to be in control and possession of transporter‑owned gas from the time it is received at the Company’s city gate, i.e., the point at which the local distribution company physically receives gas from a pipeline, until it is delivered to the transporter’s point of receipt, i.e., the customer’s gas meter.  The tariff also mandates that the title to the gas must remain with the transporter at all times during transportation.  The customers in question here, however, had title to the gas for a short time.  Scott Klemm, Vice‑President of Southern Missouri, testified on behalf of the Company:

[W]e sold them gas at...[the pipeline], and we had a sales agreement for that.  From that point, they took title very briefly, and then as the gas entered our distribution or our transmission system after that point, we had physical control of that gas until it ultimately got delivered at their meter.

Southern Missouri by its actions showed that it had decided to act as a third‑party marketer.  As part of his economic justification for the creation of Transportation Service‑Internal, Klemm testified that Southern Missouri considered its four options, explained in the finding of facts above.  The economic justification by the Company, though, does not authorize the creation of a new class of customers. 


Economic justification notwithstanding, Southern Missouri’s actions were unauthorized.  Annell Bailey, testifying on behalf of Staff, described Transportation Service‑Internal as follows:

“Transportation Service‑Internal” is an unauthorized service that Southern Missouri began providing to one industrial customer in April 2001, and to a second industrial customer in July 2001.  Southern Missouri sells these customers gas at the...pipeline interconnect at a contractually agreed‑upon rate.  From that point, Southern Missouri provides transportation service.  Each month Southern Missouri sends these customers two bills: one bill for transportation service at tariff‑authorized rates and a separate bill for the gas commodity at the contractually agreed‑upon rate.  


Klemm agreed with this description of Transportation Service‑Internal, but disagreed that it was an unauthorized service.  At the hearing, Klemm stated that Transportation Service‑Internal means to him, “…transportation customers in which their gas supply was provided by Southern Missouri rather than a third‑party transport marketer.”  Klemm stated that Transportation Service‑Internal is “unique” and “different” from the normal transportation in that Southern Missouri purchases the gas.  The evidence showed that Transportation Service‑Internal was offered to only two large industrial customers that were large volume sales customers prior to taking this untariffed service.  These two customers also met the volumetric thresholds to be transportation customers.  This service was not offered to any other class of customers and, tellingly, was not offered to other large volume service customers.  


Southern Missouri, by its actions, created a new class of customers.  William A. Walker stated in his deposition that he heard the term “Transportation Service‑Internal” in the Company’s office.  Klemm acknowledged that the use of the term Transportation Service‑Internal came from Southern Missouri.  Indeed, Klemm had to ask Staff what to do with revenues from this new class of customers.  In other words, the term “Transportation Service‑Internal” was created and used by Southern Missouri as a new customer class.  

Southern Missouri further admitted that nothing in its tariffs specifically authorized Transportation Service‑Internal.  The Commission agrees that nothing in Southern Missouri’s tariffs authorizes what it did.  Where a statute or, in this case, a tariff, limits the doing of a particular thing in a prescribed manner, it necessarily includes in the power granted the negative that it cannot be done otherwise.
  That is, if the tariff says, “Do it this way,” what is also included in that statement is the directive, “And don’t do it any other way.”  The mention of one thing in a statute implies the exclusion of another.
  In the same manner, if its tariff sets out how a company should handle transportation customers, then doing other than what the tariff says is not allowed.

Southern Missouri’s Actions are Specifically Prohibited by its Transportation Tariff


The Commission’s decision on the preceding point alone is dispositive.  Additionally, there is a provision in the Transportation Tariff that specifically prohibits the actions of Southern Missouri in making the “Transportation Service‑Internal” agreements. 
The provision states:

Nominations

Upon mutual written agreement, and at no additional charge to customer, the Company will act as customer’s agent with regard to nominating transportation volumes.  In no event will the Company, in its role as agent, purchase transportation volumes on behalf of a customer. (Emphasis supplied.)

While the Transportation Tariff specifically allows Southern Missouri to act as an agent for transportation customers and, on written agreement and at no additional charge, to nominate transportation volumes, it also specifically prohibits Southern Missouri, in its role as an agent, to purchase transportation volumes on behalf of a customer.  Southern Missouri cannot buy gas while acting as an agent. 


Klemm and Walker both conceded that Southern Missouri purchased the gas supply and provided the transportation capacity for the Transportation Service‑Internal customers.  Klemm nevertheless denied that Southern Missouri was acting as an agent for the two Transportation Service‑Internal customers in purchasing their gas supply and providing transportation capacity for them.  Walker was the Southern Missouri employee who entered into and signed the contracts for Southern Missouri for Transportation Service‑Internal.  Walker admitted in his deposition that Southern Missouri was, in fact, acting as an agent for the large industrial customers under Transportation Service‑Internal in the purchasing of gas.  Furthermore, Walker prepared a handwritten note at the direction of Klemm, which said, “[Southern Missouri] acts as agent for [the customer] in securing a gas supply, and makes [the customer] a transportation customer.”  In spite of this, Klemm later tried to deny the agency relationship.  Klemm’s denial that Southern Missouri was acting as an agent for Transportation Service‑Internal customers is not credible.  Southern Missouri specifically violated its Transportation Tariff by acting in this agency capacity.  

The word “agent” is defined as “a business representative who handles contractual arrangements between the principal and third persons.”
  The standard definition of agent found in Black’s Law Dictionary and accepted in Missouri is “a person authorized by another to act for [another person], one entrusted with another’s business.”
  


Thus, the Commission concludes that Southern Missouri violated its Transportation Tariff by purchasing transportation volumes in its role as an agent, which was specifically prohibited.

Staff’s Proposed Adjustment

The Commission must decide whether it should adopt Staff’s proposed adjustment to decrease the firm sales Actual Cost Adjustment balance by $105,809 (now adjusted to $99,199) to include revenues for “Transportation Service‑Internal” customers, consisting of two large customers, at the amount the revenues would have been if the gas had been sold to those customers at the authorized Purchased Gas Adjustment adjusted rate. 


The Commission has determined not to adopt Staff’s proposed adjustment to decrease the firm sales Actual Cost Adjustment balance by $99,199 because no party has effectively established that Southern Missouri’s actions harmed its customers.  In addition, the Commission concludes that the evidence is speculative that the industrial customers would have stayed on the Southern Missouri system and paid the large volume service tariffed rates if Southern Missouri had not agreed to provide them with gas supplies and transportation service at prices that were competitive with the propane alternative.

The Commission concludes that Staff’s proposed adjustment is based on two assumptions, the first valid, the second faulty:  (1) that Southern Missouri violated its Transportation Tariff by its actions concerning the two industrial customers in question; and (2) the two industrial customers would have remained on the system as gas customers and would have purchased the same volume of gas at the substantially higher Purchased Gas Adjustment rate if Southern Missouri had not entered into gas supply agreements and transportation service agreements with them.  While, as set out earlier in this order, the Commission has concluded that Southern Missouri violated its tariff, we cannot conclude that the two industrial customers would have purchased the same volume of gas at the substantially higher Purchased Gas Adjustment rate.  Therefore the Commission cannot make the adjustment proposed by Staff.  Since one of the assumptions is fatally flawed, the Commission will reject Staff’s proposed adjustment.  

DECISION

After applying the facts as it has found them to its conclusions of law, the Commission has reached the following decisions regarding the issues identified by the parties.  

1. Does Southern Missouri’s provisioning of gas supplies and transportation for its “Transportation Service‑Internal” customers, consisting of two large customers, constitute a violation of its tariffs?

Yes, because the Company’s actions were not allowed and were specifically prohibited by its Transportation Tariff, the Commission holds that Southern Missouri’s provisioning of gas supplies and transportation service to two large customers constitutes a violation of its tariff.

2. Should the Commission adopt Staff’s proposed adjustment to decrease the firm sales Actual Cost Adjustment balance by $99,199 to include revenues for “Transportation Service‑Internal,” consisting of two large customers, at the amount the revenues would have been if the gas had been sold to the two customers at the authorized Purchased Gas Adjustment adjusted rate?

No, because no party has proven that ratepayers were damaged as a result of the tariff violations.

IT IS THEREFORE ORDERED:

1.
That the recommendation by the Staff of the Missouri Public Service Commission that Southern Missouri Gas Company, L.P., be required to decrease the firm sales Actual Cost Adjustment balance by $99,199 to reflect imputed revenues from two transportation customers is rejected. 

2.
That Southern Missouri Gas Company, L.P., must establish the account balances in its next Actual Cost Adjustment filing in compliance with the Unanimous Partial Stipulation and Agreement filed by the parties on March 7, 2003, which is hereby approved.

3.
That any objections or motions not specifically ruled on in this case are hereby overruled or denied as against the objecting or moving party.

4.
That this order will become effective on July 11, 2003. 

5.
That this case may be closed on July 12, 2003.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )

Simmons, Ch., Murray, Gaw and Forbis, CC., concur;

certify compliance with the provisions of

Section 536.080, RSMo 2000.

Clayton, C., not participating

Dated at Jefferson City, Missouri,

on this 1st day of July, 2003. 
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� All citations to statutory authority are to the year 2000 Revised Statutes of Missouri, as currently supplemented, unless otherwise indicated.


� Final Report of the Missouri Public Service Commission’s Natural Gas Commodity Price Task Force, pp. 63�70.


� An Mcf is 1,000 cubic feet of gas, approximately equivalent to 1,000,000 British Thermal Units or Btu.  An Mcf is not the unit of usage that appears on most customer bills, but it is a common unit for markets.  Most customers are familiar with Ccfs or Therms, which represent about one tenth of an Mcf.  A Ccf is equivalent to 100 cubic feet of gas and a Therm is equivalent to 100,000 Btu.  A Ccf is often very close to the same as a Therm, assuming a heat output of about 1000 Btu/cubic foot.





� Report at 70.


� A.C. Jacobs and Company v. Union Electric Company, 17 S.W.3d 579, 581 (Mo. App., E.D. 2000); State ex rel. St. Louis County Gas Co. v. Public Service Commission of Missouri, 286 S.W. 84, 86, 315 Mo. 312 (Mo. 1926).


� Section 393.140(11) RSMo 2002; Deaconess Manor Association v. Public Service Commission of Missouri, 994 S.W.2d 602, 611 (Mo. App., W.D. 1999).


� Boone County v. County Employees Ret. Fund, 26 S.W.3d 257, 264 (Mo. App., W.D. 2000).


� State v. Rousseau, 34 S.W.3d 254, 259 (Mo. App., W.D. 2000).


� Id.


� State v. Ruch, 926 S.W.2d 937, 939 (Mo. App., W.D. 1996).


� Missouri Board of Registration for the Healing Arts v. Levine, 808 S.W.2d 440, 443 (Mo. App., W.D. 1991).


� Bryan Garner, A Dictionary of Modern Legal Usage, 38 (Oxford University Press, Second Edition 2000).


� State ex rel. Pagliara v. Stussie, 549 S.W.2d 900, 903, (Mo.App. 1977).
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