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Staff Reply To Sedalia Industrial Energy

Users’Association’s Suggestions In Support Of

 THE Office Of THE Public Counsel’s Motion To Dismiss



Comes now the Staff of the Missouri Public Service Commission (Staff) in reply to the Sedalia Industrial Energy Users’ Association’s (SIEUA) February 5, 2004 Suggestions Of SIEUA In Support Of The Office Of The Public Counsel’s Motion To Dismiss (Suggestions In Support).  The Staff would note that the SIEUA’s Suggestions In Support are very similar to the February 4, 2004 Office Of The Public Counsel’s Suggestions In Support Of Ag Processing, Inc.’s Motion To Dismiss filed in Case Nos. ER-2004-0034 and HR-2004-0024, but SIEUA’s Suggestions In Support contains additional arguments.  Herein the Staff will respond to the arguments of both SIEUA and the Office of the Public Counsel (OPC).  The Staff takes issue with SIEUA’s Suggestions In Support and in reply thereto states as follows:

1.
At page 4, paragraph 5, of OPC’s Suggestions In Support and at pages 4-5, paragraph 5, of SIEUA’s Suggestions In Support, both OPC and SIEUA make the same argument, word-for-word, except for one sentence, citing, and actually quoting, State ex rel Consumers Pub. Serv. Co. v. Public Serv. Comm’n, 180 S.W.2d 40, 44 (Mo. banc 1944) (hereinafter referred to as Consumers) for the proposition that if an order/decision of the Commission is determined to be invalid, it can only be set aside, i.e., the order/decision of the Commission is declared invalid, the case in court is ended and any further proceedings must be before the Commission.  SIEUA in its Suggestions In Support, at paragraph 5, repeats the following sentence from the Consumers’ decision, but OPC does not: “The judgment on review is in the nature of a declaratory judgment.”  Respecting this facet of the 1944 Consumers case, the Staff would note that there is a line of cases from the 1970’s and two recent Missouri Supreme Court opinions that Section 386.510 is exclusive and jurisdictional, and that neither a statutory section on declaratory judgments in Chapter 536, nor a former Missouri Supreme Court rule on declaratory judgments apply to review of Commission orders.  See Union Electric Co. v. Clark, 511 S.W.2d 822 (Mo. 1974), Southwestern Bell Tel. Co. Public Serv. Comm’n, 592 S.W.2d 184 (Mo.App. 1979), and Jefferson Lines Inc. v. Public Serv. Comm’n, 581 S.W.2d 124 (Mo.App. 1979), holding that former Rule 100, regarding declaratory judgments, of the Missouri Supreme Court Rules of Civil Procedure did not apply to the Commission; State ex rel. Atmos Energy Corp. v. Public Serv. Comm’n, 103 S.W.2d 753, 758 (Mo.banc 2003) holding that Section 536.050 on declaratory judgments does not apply to the Commission; and State ex rel. Ag Processing, Inc. v. Public Serv. Comm’n, 120 S.W.3d 732, 735 (Mo.banc 2003) holding that Section 386.510 is exclusive and jurisdictional. 

2.
At pages 4-5, paragraph 6, of OPC’s Suggestions In Support and at pages 5-6, paragraph 6, of SIEUA’s Suggestions In Support both OPC and SIEUA make the same argument word-for-word, citing, among other things, 73A C.J.S. Public Administrative Law and Procedure Section 258 for the proposition that “[t]he general rule is that when an administrative decision is reversed, vacated, or remanded, the case stands as if no decision had ever been made.”  They also quote from Illinois Commerce Comm’n v. N.Y. Central Ry. Co., 398 Ill. 11, 75 N.E.2d 411, 415 (Il. 1947) that “the court in reviewing an order of the Commerce Commission must either confirm or set aside the order as a whole; and where the court reverses the order because a part of the same is invalid, it need not consider the validity of any other part of the order, since the invalidity of a part renders the entire order void.”  

3.
There is no language in Section 386.500 or Section 386.510 that indicates that the law in Missouri is that a court in reviewing an Order of the Commission (a) must literally confirm or set aside the Order as a whole; and (b) need not, where it reverses an Order of the Commission because a part of the Order is invalid, consider the validity of any other part of the Order, on the basis that the invalidity of a part renders the entire Order void.  Section 386.500.2 states as follows:

No cause or action arising out of any order or decision of the commission shall accrue in any court to any corporation or the public counsel or person or public utility unless that party shall have made, before the effective date of such order or decision, application to the commission for a rehearing. Such application shall set forth specifically the ground or grounds on which the applicant considers said order or decision to be unlawful, unjust or unreasonable. The applicant shall not in any court urge or rely on any ground not so set forth in its application for rehearing.  [Emphasis supplied.]

A further indication of the limits of the scope of the judicial review provided for by statute, Section 386.510, among other things, provides as follows:  

. . . Upon the hearing the circuit court shall enter judgment either affirming or setting aside the order of the commission under review. In case the order is reversed by reason of the commission failing to receive testimony properly proffered, the court shall remand the cause to the commission, with instructions to receive the testimony so proffered and rejected, and enter a new order based upon the evidence theretofore taken, and such as it is directed to receive. . . .

4.
OPC and SIEUA, each in paragraph 6 of their Suggestions In Support, cite four court decisions, three from Illinois and one from New Mexico.  The Illinois cases involved the decision of a police pension fund board; a decision of the Illinois Commerce Commission (ICC) regarding the installation, operation and maintenance of flashing light signals and other protective devices at certain railroad grade crossings; and a decision of the ICC regarding bus service.  The New Mexico case concerned an application to the New Mexico Corporation Commission for a certificate of public convenience and necessity to operate a bus service.

5.
The Staff does not seek to complicate the argument herein by citing in great detail proceedings in another jurisdiction, but there is a more current Illinois case than the cases cited by OPC and SIEUA in paragraph 6 of their separate Suggestions In Support, and it does not support their contentions.  Central Illinois Light Co. v. Illinois Commerce Comm’n, 624 N.E.2d 819 (Il.App. 1993) involved a general natural gas rate increase case of Central Illinois Light Company (CILCO) and a rider to recover the costs of environmental clean-up of coal tar deposits at various former gas manufacturing plant sites.  The ICC issued on January 16, 1991 an Order approving a general rate increase for less than what CILCO had sought in its filing and deferred CILCO’s coal tar remediation rider request for later consideration in a generic proceeding.  On reconsideration, the ICC on August 2, 1991 granted CILCO’s request for a coal tar rider.  CILCO sought judicial review of various of the ICC’s ratemaking decisions, other parties challenged the ICC’s authorization of the coal tar clean-up rider and several school boards took issue with the ICC’s rate design for transportation customers in addition to the coal tar clean-up rider.  624 N.E.2d at 821.


The Illinois Appellate Court, Third District, on January 22, 1993, affirmed the ICC on all issues except the coal tar rider.  The ICC had initially in its January 16, 1991 Order accepted the recommendation of its Staff that the coal tar issue would best be addressed by an industry-wide generic proceeding, and denied CILCO’s coal tar rider.  The ICC subsequently granted CILCO’s application for rehearing on the coal tar rider issue and held further hearings.  In its August 2, 1991 Order on rehearing, the ICC found that these remediation costs should be recovered from ratepayers and held that the best mechanism for recovery of such costs was a rider with a prudency review provision.  Subsequently, in a generic coal tar remediation proceeding, the ICC decided that shareholders and ratepayers should share remediation costs.  624 N.E.2d at 826-27.


The Illinois Appellate Court, “to avoid unduly conflicting judicial decisions” and “in the interest of judicial economy,” “remanded to the [ICC] for further consideration of the coal tar issue in light of the [ICC’s] recent ruling in the generic proceeding:”

Therefore, we affirm the [ICC’s] order of January 16, 1991; however, we reverse the [ICC’s] order on rehearing dated August 2, 1991, and remand to the [ICC] for further proceedings in light of its decision in the generic coal tar proceeding.

Affirmed in part; reversed in part and remanded.

624 N.E.2d at 827.  CILCO filed a petition for rehearing of the Illinois Appellate Court’s decision.  CILCO, among other things, objected to the Illinois Appellate Court’s remand of the coal tar issue.  While CILCO’s petition for rehearing was pending, the Illinois Appellate Court addressed the coal tar issue on the merits in an appeal of the ICC’s generic proceeding on the coal tar remediation issue.  See Central Illinois Light Co. v. Illinois Commerce Comm’n, 626 N.E.2d 728 (Il.App. 1993)(judgment affirmed in part and reversed in part, ICC decision confirmed in part and set aside in part, cause remanded, Citizens Utility Bd. v. Illinois Commerce Comm’n, 651 N.E.2d 1089 (Il. 1995)).  The Illinois Appellate Court issued a Supplemental Opinion on December 30, 1993 in the general rate increase appeal case.   The Illinois Appellate Court remanded the cause and directed the ICC to reconsider the facts and enter an Order consistent with the ICC’s Order in the ICC’s generic proceeding.  624 N.E.2d at 829.     


On remand, the ICC issued an Order limited to the issue of the recovery of coal tar remediation costs.  CILCO on May 31, 1994 filed revised tariffs consistent with the ICC’s findings in its Order in the generic coal tar clean-up proceeding.  On June 8, 1994, the ICC issued an Order holding that no further proceedings on remand were required, and concluded the proceedings on remand, but noted that the appeal of the ICC’s generic proceeding was pending before the Illinois Supreme Court.  Re Central Illinois Light Co., Docket No. 90-0127, 152 P.U.R.4th 347 (1994).   

6.
It should be noted that neither OPC nor SIEUA cite even one Missouri court case in their paragraph 6 of their separate Suggestions In Support because there is not a single Missouri court case cited in 73A C.J.S. Public Administrative Law and Procedure Section 258.  In fact a review of State ex rel. GTE North, Inc. v. Public Serv. Comm’n, 835 S.W.2d 356 (Mo.App. 1992) (hereinafter referred to as GTE North) which is cited by OPC at pages 5-6, paragraph 8 of its Suggestions In Support and is cited by SIEUA at page 6, paragraph 8 of its Suggestions In Support reveals that the GTE North case does not support the court decisions cited by OPC and SIEUA in paragraph 6 of their separate Suggestions In Support. 

7.
GTE North involves the Commission’s Report And Order in the consolidation of a general rate increase case filing, TR-89-182, of GTE North, Inc. (hereinafter referred to as GTE); a filing of GTE of proposed revised tariffs designed to effectuate a 5% rate reduction for its billing and collection services, TR-89-238; and an excess revenues/earnings rate decrease case filed by the Staff of the Commission, TC-90-75.  A review of the Commission’s Report And Order in these consolidated cases, TR-89-182, et al., dated February 9, 1990 shows that there were over 20 issues that went to hearing and were decided by the Commission, Re GTE North, Inc., Case Nos. TR-89-182, et al., Report And Order, 30 Mo.PSC.(N.S.) 88 (1990).

8.
The Commission, among other things, in its Report And Order rejected the use of GTE’s proposed “separation factors.”
  The Commission also rejected GTE’s proposal regarding a reduction of billing and collection charges and its proposal to achieve parity respecting interLATA and intraLATA carrier common line charges (CCLs) for both originating and terminating traffic.  GTE filed for a writ of review of the Commission’s decision respecting separation factors and billing and collection charges, and intervenor MCI Telecommunications Company (MCI) sought review of the Commission’s decision respecting the interLATA/intraLATA CCL parity issue.  

9.
The Western District Court of Appeals affirmed the Commission’s Report And Order on the separation factors and billing and collection charges issues, but regarding the interLATA/intraLATA CCL issue, the Court held that the Commission had not made findings necessary pursuant to Sections 392.200.2 through 392.200.4, and reversed and remanded for further proceedings on this issue.  The Western District Court of Appeals more specifically stated that (a) the question presented by the intraLATA/interLATA issue involved a factual determination, (b) no such factual determination was made by the Commission, (c) the lack of such a finding made meaningful review impossible, (d) by not making such findings as are necessary under Sections 392.200.2 through 392.200.4, “the cause is reversed and remanded back to the Commission for further action.”  835 S.W.2d at 374.  In conclusion, the Court stated:

The Report and Order of the Commission is affirmed in part; reversed as to that portion pertaining to the IntraLATA/InterLATA switched access charges and remanded for further proceedings.  In addition, the stay issued by this court is quashed.

835 S.W.2d at 374-75.  Contrary to the case law cited and quoted by OPC and SIEUA from other jurisdictions, the Commission’s Report And Order in Case No. TR-89-182, et al. was not held by the Western District Court of Appeals to be invalid and void in its entirety.  

10.
 Neither OPC nor SIEUA offer an explanation of the law of the case doctrine, which courts in Missouri apply to the Commission, in their citation to Section 258 Public Administrative Law And Procedure in Corpus Juris Secundum and a few judicial decisions in two other jurisdictions.  Regarding its application to the Commission, the Western District Court of Appeals recently set out the law of the case doctrine in State ex rel. Alma Telephone Co. v. Public Serv. Comm’n, 40 S.W.3d 381, 388 (Mo.App. 2001):

The doctrine of law of the case provides that a previous holding in a case constitutes the law of the case and precludes relitigation of the issue on remand and subsequent appeal.  [Citations omitted.]  The doctrine governs successive adjudications involving the same issues and facts.  [Citations omitted.]  Generally, the decision of a court is the law of the case for all points presented and decided, as well as for matters that arose prior to the first adjudication and might have been raised but were not.  [Citations omitted.]

The doctrine of law of the case, however, is not absolute.  [Citation omitted.]  Rather, the doctrine is a rule of policy and convenience; a concept that involves discretion.  [Citation omitted.]  An appellate court has discretion to refuse to apply the doctrine where the first decision was based on a mistaken fact or resulted in manifest injustice or where a change in the law intervened between the appeals.  [Citations omitted.]  Additionally, where the issues or evidence on remand are substantially different from those vital to the first adjudication and judgment, the rule may not apply.  [Citations omitted.]

Thus, the doctrine of the law of the case squares with (a) the prohibition of Section 386.500 that an entity cannot raise on review an issue not raised in an application for rehearing, and (b) the bounds set by Section 386.510 on the action a circuit court may take on review of a Commission order, such as, on remand, the decision of the Commission stands regarding issues on which the Commission’s decision has been affirmed by a final, nonappealable judicial determination.

11.
At pages 15-16, paragraph 18 of its Suggestions In Support, SIEUA in Case. No. GR-2004-0072 either anticipated the Staff’s Response filed that same day or saw the argument in the Staff’s Response filed the preceding day in Case Nos. ER-2004-0034 and HR-2004-0024 that the Commission on its own motion may establish an investigation into the L&P rates and charges, pursuant to Section 386.390.1.   SIEUA argues that “were [the Commission] to do so, the period of investigation as well as the contentions underlying that investigation would certainly be different from those involved in this rate case.”  SIEUA is completely mistaken as Aquila’s last rate case, ER-2001-672, shows.    

12.
On June 8, 2001, the MPS division of UtiliCorp United, Inc., the predecessor of Aquila, filed tariff sheets intended to implement a general rate increase case for electric service for MPS and direct testimony and schedules in support.  On August 14, 2001 the Commission issued an Order Concerning Test Year And True-Up, Resetting Evidentiary And True-Up Hearings, Adopting Procedural Schedule, And Concerning Local Public Hearings.  The Commission set the date for the filing of direct testimony and schedules for all parties other than MPS, excluding class cost-of-service and rate design, as November 15, 2001 and for class cost-of-service and rate design as November 29, 2001; the date for the filing of rebuttal testimony and schedules for all parties as December 20, 2001; and the date for filing surrebuttal testimony and schedules for all parties as January 10, 2002.

13.
On December 6, 2001, the Staff filed a motion for leave to file an excess earnings complaint against UtiliCorp.  On December 21, 2001, the Staff filed its complaint and a motion to consolidate UtiliCorp’s general rate increase case and the Staff’s excess earnings complaint case, EC-2002-265.  The Staff suggested that the procedural schedule in Case No. ER-2001-672 also should be applied to the Staff’s excess earnings complaint case.  SIEUA filed a pleading in support of the Staff’s motion to consolidate.  By its Order on January 18, 2002, the Commission authorized the Staff to pursue its overearnings complaint and consolidated the two cases, stating as follows: 

The Commission will proceed in this matter upon its own motion as authorized by Section 386.390.1.  The Commission will authorize and direct its General Counsel to commence and prosecute an overearnings complaint against UtiliCorp.

The Commission will grant the motion to consolidate Case Nos. ER-2001-672 and EC-2002-265 for purposes of hearing and decision.  To proceed otherwise would needlessly impose a significant burden on all of the parties.  No party has objected to Staff’s suggestion to proceed in the consolidated cases according to the procedural schedule already established in Case No. ER-2004-672 and the same will be adopted. . . . 

This generally has been the procedure followed where there is a general rate increase case pending and the Staff files an excess earnings complaint case.

Wherefore, as related above, the Staff takes issue with SIEUA’s Suggestions In Support Of The Office Of The Public Counsel’s Motion To Dismiss. 
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�  As the Commissioners are aware “separations” is the process by which a local exchange company’s investment, revenues and expenses are allocated between interstate and intrastate operations. 
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