STATE OF MISSOURI

     PUBLIC SERVICE COMMISSION

At a session of the Public Service Commission held at its office in Jefferson City on the 22nd day of July, 2004.

In the Matter of Missouri Gas Energy’s Tariffs to 
)

Implement a General Rate Increase for


)
Case No. GR-2004-0209

Natural Gas Service


)
Tariff No. YG-2004-0624

ORDER REGARDING MIDWEST GAS USERS’ ASSOCIATION’S MOTION TO STRIKE A PORTION OF THE TESTIMONY OF 

DANIEL I. BECK


On July 1, 2004, during the course of the hearing in this case, Midwest Gas Users’ Association (MGUA) made an oral motion asking the Commission to strike the portion of the testimony of Staff witness Daniel I. Beck that pertains to the Staff’s class cost of service study.  MGUA contends that Beck withheld the substance of his testimony from his direct and rebuttal testimony and did not reveal the basis for his testimony until he filed his surrebuttal testimony, in violation of the Commission’s rule regarding the filing of testimony. As a further basis for striking Beck’s testimony, MGUA argued that Beck had merely borrowed the class cost of service study that was referenced in his testimony and that the Staff employee who actually performed that study was not available for cross-examination regarding the methods used in the study.


At the time MGUA made its motion, the presiding officer announced that the Commission would defer ruling on the motion until after completion of the hearing, as permitted by Section 536.070.7.  At the conclusion of the hearing, the presiding officer directed that any party wishing to file a written response to MGUA’s motion should do so no later than July 13.  Staff filed such a response on July 13.  On the same day, MGUA, joined by the University of Missouri – Kansas City and Central Missouri State University, filed a memorandum in support of its motion to strike. 

MGUA argues that Beck’s testimony should be struck on the basis of Commission Rule 4 CSR 240–2.130(7) which provides as follows: 

For the purpose of filing prepared testimony, direct, rebuttal, and surrebuttal testimony are defined as follows: (A) Direct testimony shall include all testimony and exhibits asserting and explaining that party’s entire case-in-chief; …

MGUA contends that Beck did not even attempt to explain the method that he used to prepare his class cost of service study until his surrebuttal testimony.  By concealing his methodology until filing his surrebuttal testimony, Beck deprived opposing parties of the ability to propound data requests or to seek other discovery regarding his method.  MGUA refers to this practice as sandbagging, or trial by ambush, and contends that by concealing its position until it filed surrebuttal testimony, Staff forced the other parties to “attempt to ferret out Mr. Beck’s position based on his testimony and that of other unnamed Staff witnesses in other proceedings.”

Staff responds to MGUA’s allegation of sandbagging by claiming that Staff fully asserted and explained its position on the class cost of service study in Beck’s direct testimony.  Staff further asserts that the other parties in general, and MGUA in particular, could not have been surprised or disadvantaged by Beck’s testimony because Donald Johnstone, MGUA’s witness, extensively discussed and criticized Staff’s class cost of service study in his rebuttal testimony.  Furthermore, MGUA extensively, and knowledgably, cross-examined Beck at the hearing.  According to Staff, this means that Beck’s testimony must have “sufficiently apprised MGUA of his position.”  

In order to understand the arguments of the parties, it is necessary to review the written testimony filed by Beck.  In introducing Staff’s class cost of service study in his direct testimony, Beck merely states that he updated the class cost of service study that Staff filed in Case No. GR-2001-292, MGE’s last rate case.  Beck testifies to some details about how the old study was updated, but he provides no testimony that would explain the method by which the original class cost of service study was developed.  Beck testifies that he has included his updated calculations in his work papers and indicates that he will discuss any areas of disagreement that the other parties may raise in his rebuttal testimony.  

During cross-examination, Beck revealed that the class cost of service study that Staff filed in GR-2001-292 was itself just an update of an earlier study.  Staff’s original class cost of service study, upon which Staff is relying in 2004, was actually first developed and filed in MGE’s 1996 rate case, GR-96-285.
  Furthermore, much of the study was not developed by Beck, but rather by Eve Lissek, a former employee of the Commission.
  

Beck again addresses the issue of class cost of service in his rebuttal testimony.   He compares the results of the studies prepared by Staff, Public Counsel, and MGE, but does not offer any further explanation of Staff’s class cost of service study.  

Finally, in his surrebuttal testimony, filed just one week before the start of the hearing, Beck provides a few details about Staff’s class cost of service study.  He explains that Staff’s study is based on a “stand-alone allocator that takes into account the number of customers, the size of their service line, the relative cost of their service line, and the length of the main that borders an average customer’s property.”
  Beck did not offer any further explanation of what a “stand-alone allocator” is or why its use would be appropriate in this case.  

Beck did explain in his surrebuttal testimony that Staff had to estimate the length of main bordering an average customer’s property because that information was not available from the City of Kansas City, MGE’s largest service area, at a reasonable cost.  On cross-examination, Beck revealed that Staff last sought that information from Kansas City in 1995 or 1996 and that he had not attempted to update that information for this case.
  

Beck’s direct testimony does not assert and explain Staff’s entire case-in-chief.  In fact, it does not inform the Commission or the other parties of much of anything.  It essentially just says to go look at what Staff said in an earlier case and that Staff may answer your questions if you have any.  It is not enough to say, as Staff does, that if MGUA or other parties had wanted to learn more about Beck’s position they could have taken his deposition.  The Commission’s rule requires a party to assert and explain its position through its direct testimony.  It does not require the other parties to ferret out that position by taking depositions.  That MGUA was able to prepare effective rebuttal testimony and to conduct a knowledgeable cross-examination is a tribute to the knowledge and skill of MGUA’s witness and counsel, rather than a justification for Staff’s deficient testimony.

Aside from the prejudice it causes other parties, Staff’s failure to effectively support its class cost of service study in its testimony means that there is absolutely nothing in the record by which to Commission could justify its decision to accept Staff’s study, if it were inclined to do so.  Beck’s work papers and testimony from a 1996 rate case are not in the record, nor should they be.  Staff is not required to explain the details of each and every calculation that supports it testimony.  But it must present its case in a clear and coherent manner.  It has not done so and MGUA and the other parties have been prejudiced as a result.  The testimony of Daniel I. Beck regarding the Staff’s class cost of service study will be struck.  

MGUA’s motion requests that specific portions of Beck’s testimony be struck.  The Commission will strike the requested portions of testimony with one exception.  MGUA asks the Commission to strike page 5, lines 7-17 of Beck’s direct testimony.  That section is under the heading of Rate Design and concerns Staff’s proposed rate design.  Although it refers back to the class cost of service study, that section is not a part of Staff’s testimony regarding its class cost of service study and will not be struck.  

IT IS THEREFORE ORDERED:

1.
That Midwest Gas Users’ Association’s motion to strike portions of the testimony of Daniel I. Beck is granted.


2.
That the following portions of Daniel I. Beck’s prefiled testimony are struck:

Direct - Page 2, Lines 8-10

Direct - Page 2, Line 16 through Page 4, Line 9

Direct - Page 4, Lines 16-23

Direct - Page 5, Line 4, the sentence beginning with “The results …” and ending on line 5.

Direct - Schedule 1

Rebuttal - Page 13, Line 17 through Page 15, Line 11

Surrebuttal - Page 3, Line 21 through Page 5, Line 19.

3.
That this order shall become effective on July 22, 2004. 

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

(S E A L)

Gaw, Ch., Murray, Clayton, Davis and Appling, CC., concur
Woodruff, Senior Regulatory Law Judge

� Transcript, Page 2198, Lines 16-19.


� Transcript, Page 2208, Lines 12-13.


� Transcript, Page 2209, Lines 8-11.


� Beck Surrebuttal, Exhibit 805, Page 4, Lines 5-7.


� Transcript, Page 2215, Lines 11-15.
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