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PROCEEDI NGS

JUDCGE CLARK: Today's date is
Novenber 9th, 2020, at |'ve got 1:01 PM The
Conmi ssion has set aside tine for this
procedural conference in the case capti oned
as: In The Matter of the Electric -- the
Enpire District Electric Conpany, doing
busi ness as Liberty-Enpire, for authority to
i npl ement rate adjustnents related to the
conpany's fuel and purchase power adjustnent,
FAC, required in 20S-C R4240-20.090. And
this is file nunber ER-2021-0097.

My name is John Cark. [I'mthe
regulatory law judge in this matter, and |I'm
going to begin by asking the attorneys to
enter their appearances for the record,
starting with Liberty-Enpire.

MS. CARTER. Hi, this is D ana
Carter. M address is 428 East Capitol
Avenue, 3303, Jefferson City, Mssouri,
65101.

THE COURT: Thank you, Mss Carter.

On behal f of the Conm ssion staff?

MR. KEEVIL: Yes, Judge.
Representing the Staff of the M ssouri Public

TI GER COURT REPORTI NG LLC
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Servi ce Comm ssion Jeff Keevil, K-E-E-V-I1-L,
address P.O. Box 360, Jefferson City,
M ssouri 65102.

JUDGE CLARK: Thank you, M. Keevil.

And fromthe O fice of Public
Counsel ?

MR WLLIAMS: Nathan WIllians, P.QO
Box 2230, Jefferson City, Mssouri 65102.

JUDGE CLARK: kay. Thank you,

M. WIIians.

Al right. This procedural
conference was call ed because there seens to
be kind of a relative inpasse in regard to
nmovi ng forward, and Enpire, Liberty-Enpire's
request for a variance seens inextricably
tied to their usual FAC and true-up filing.

And |'ve had an opportunity, there's
been kind of -- |'ve asked for responses to
several Comm ssion questions as well as
responses to Staff's recomendati on.

"Il start off by saying if |
overstep ny bounds with any questions | ask
pl ease let ne know. If sonething is none of
nmy business |'mnot going to be offended by

that. [I'mjust trying to figure out where we

TI GER COURT REPORTI NG LLC
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proceed forward at this tine.

Now Staff filed a recomrendation in
this case basically saying initially that
they didn't know what, why -- they did not
believe that this provision that
Li berty-Enpire is requesting to waive, or
requesting a variance from that they're
aware of no provision by which Liberty-Enpire
can get a variance fromits tariff. And I
haven't seen any either in the |ooking that
' ve done.

It al so appears in |ooking that
t hese changes were inplenented i n August.
And | think Staff pointed out it may be
possi bl e that Liberty, Liberty-Enpire may be
in violation of its tariff already.

From a personal regul atory judge
confusion | can understand when sonething is
i npl enented 61 days out why there m ght not
be able to have 60 days notice to the
Comm ssion. But | amhaving a hard tine
di gesti ng or understandi ng why there couldn't
have been 50 or 40 or even 30 days notice in
regard to this.

Especially when we conme so far that

TI GER COURT REPORTI NG LLC
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| think it would be difficult, if not

i npossi ble, and I'm | eaning nore towards the
I npossi bl e side, to have a hearing regardi ng
whet her or not this is a new charge at this
poi nt .

That's kind of ny preface to things.
Wien | threw this out here and set the
procedural conference | believe | said it was
di scussed possible resolutions. So with that
inmnd l'mgoing to start with M. Keevil
from Staff counsel

Where is Staff currently situated in
regard to this?

MR KEEVIL: Judge, first of all let
nme say you're cutting in and out sone, |
don't know if | call back. But where Staff
is currently situated, well Enpire filed
their -- well, let nme back up.

To go back to your procedural order,
you seened to be focused on the question of
whet her or not this was a new charge type or
t hese were new charge types as opposed to old
charge types. And | guess we would still be
of the opinion that they are new, but we

could possibly talk with Enpire sone nore

TI GER COURT REPORTI NG LLC
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about that and see if there is sone reason we
coul d change our m nd.

| don't think there will be because
if you look at the tariff that's involved
here, it tal ks about nmaking the filings with
t he Conm ssion 60 days prior, and identifying
t he preexisting market settl enment charge
types which the new charge type repl aces or
suppl enments. And that |last part there was a
direct quote fromtheir tariff.

And that seens to ne to be the type
of situation that we're dealing with here
where we have new charge types replacing or
suppl ementi ng preexisting charge types. And
so under that analysis they would -- they
woul d, in fact, be new charge types.

JUDGE CLARK: And that's fromtheir
tariff, M. Keevil?

MR. KEEVIL: Yeah, that's directly
inthe tariff, in 4B, sheet 17L

JUDGE CLARK: Thank you. Go on.

MR. KEEVIL: Well, | was hoping that
answer ed your questi on.

JUDGE CLARK: It does, actually. |

just felt I was interrupting you and | wanted

TI GER COURT REPORTI NG LLC
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to be sure that you had an opportunity to say
all you had to say.

And | wll note in regard to that,
when |'ve | ooked at this several tinmes it has
seened that Enpire's position is that these
are not new charge types because they don't
add additional charges, or it doesn't change
what flows through in some way. | don't note
anyt hi ng that says that a new charge has to.
So that was sonething that occurred to ne.

"1l nmove on at this tinme to
Li berty-Enpire.

M5. CARTER:  Thanks, Judge. This is
Diana Carter. | would like to start, if
possible, with the issue of whether or not a
variance fromthe tariff is permssible.

To be honest I'ma little confused
here why a variance fromthis particul ar
tariff provision is being viewed by Staff and
by you, Judge, that you're not seeing any
authority to allow for that.

The Commi ssion's rule provides what
needs to be included when you ask for a
variance fromeither a rule or a tariff

provision, and that is quoted in our filing

TI GER COURT REPORTI NG LLC
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t hat was nade, the response to the Conm ssion
order made over the weekend.

Also in that filing it lists, this
is by no neans an exhaustive list, but just
sone when | typed in a couple search terns on
the Comm ssion's website. This was just a
few of the many tines the Conm ssion has
granted variances fromtariffs.

Only one of those that | could find
was there any particular | anguage in that
tari ff speaking of a variance being all owed.
Al'l the other situations that | found was --
were the regular tariff situation that
doesn't speak in terns of variance, the
Comm ssion just exercised the authority to
grant that vari ance.

And again, quite a few are |isted
there, including a handful specific to
PGA/ACA filings and filing dates. Enpire, as
an exanple for Enpire, received a variance
fromits tariff for the filing date of its
WNAR, the filing in 2019.

It appears to have been common
practice over all the years that | |ooked at

for the Comm ssion to grant variances from

TI GER COURT REPORTI NG LLC
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tariff provisions, whether or not there is
anything specific in the tariff saying that's
al | oned.

A couple of the tinmes in those
orders the Comm ssion pointed to the rule
that allowed for variances or waivers from
Comm ssion rules and tariff provisions, but
nost of the tinmes that | saw they were just
granted w thout any issue being raised,
wi t hout consent and no one raising a concern
about whether or not it was |legally possible.

So that would be the first issue.

"' mnot fully understandi ng why -- why there
woul d bei ng any consideration that it

woul dn't be possible to grant the requested
variance in this case, separate from whet her
or not the Comm ssion may find that there was
good cause.

Turning then to the good cause, it
woul d be our position these aren't new. W
didn't think they were new, we didn't think
t hese provisions were applicable.

We did, however, want to nake sure
and be transparent so we made the filing as a

just in case, so everyone was aware. And we

TI GER COURT REPORTI NG LLC 10
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made our FAR filing, we nmade the additiona
filing to notice, to nmake sure everyone was
aware of the situation since arguably the
provi sion coul d apply.

There was a still a 60-day fuse
there on the tariff, so there would still be
a full 60-days notice before the new tariff
woul d take affect with those consolidated
charge prices.

On the phone with ne today is Aaron
Doll, who is our subject area expert on this
i ssue, Judge. |If he could address the issue
of how the consolidated charge types are not
a replacenent or supplenment to old charge
types.

JUDGE CLARK: This is not an
evidentiary hearing, so I'mnot really taking
evidence, but if he wants to explain it to ne
"1l be happy to hear it. So if he wants to
i ntroduce hinself and tal k he can go ahead.

MR, DOLL: Sure.

M5. CARTER  You can introduce
yoursel f and give that explanation. Thanks.

MR. DOLL: Sure. Aaron Doll, I'm
the director of energy strategy at Enpire.

TI GER COURT REPORTI NG LLC
WAV TI GERCR. COM  573. 999. 2662
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THE REPORTER: Coul d you pl ease
spell your |ast nanme for ne?

MR, DOLL: Doll, DOL-L.

THE REPORTER: Thank you.

MR. DOLL: No problem

So |'ve been over the power
mar keting activities since 20, around 2012,
2013, fromthe energy inbal ance system up
t hrough the integration to the SPCI M

So, you know, the CIR we call it,
conmbi ned interest resource that's led us to
this consolidation of charges really starts
back, you know, in 2014 and 2015 where the
construct of the integrated marketpl ace, they
struggled with resources that have joint
I nterests.

And so as a solution through the
wor ki ng groups, then SPP, they worked to try
to consolidate and i nprove sonme of those
processes. Wthout getting too nuch into the
details, you know, they |I think essentially
shut the front door on what the SPP market
nmoni toring unit deens potential for gam ng
activities, but then left the wi ndows open.

So since then they have now changed

TI GER COURT REPORTI NG LLC 12
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to a further refined process for conbi ned
interest resource, and operationally it has
mtigated in the mnds of the SPP working
groups, the nenbership, and the MVJ t he
gam ng opportunities that existed, and it has
sinplified sone of the operational
activities.

Keeping in that vein, because now
t he desi gnated asset owner, which is the
maj ority asset owner in virtually all cases,
submts 100 percent of the unit operating
specifics for the IM So not just the
startup, but every piece of the energy offer.

M nority owners are now not
submtting energy offers. And as a result
SPP needed to change how they settled on the
back end. And this ended up conming into
affect in August after a couple del ays of
their settlenent systemrepl acenent project
t hat was supposed to be live in Novenber
of 2019.

It then got pushed to January and
t hen subsequently February. They changed to
the new settl enent systemthat would enable a

back end settl enment percentage to reflect any

TI GER COURT REPORTI NG LLC 13
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entities that had interest in the sane
resources, considering they're not sending in
any of the energy paraneters.

And so what SPP tried to do to
sinplify the process is to credit the
majority asset owner 100 percent of all of
its marketing activities. So if a generator
nmakes a sale to the market, just for
sinplicity for a hundred dollars for the
whol e day, that asset owner receives back a
hundred dol | ars.

And that asset owner nmay only have
60 percent share of the unit. And so to
sinplify, rather than take 37 different
charges and try to apply different
percentages for either a secondary or
mul tiple asset owners, they would grab all
charges that are applicable to the sale of
energy and they would put theminto a day
ahead and realtinme bucket and then nmultiply
by your percentages.

And so that's really what we're
tal ki ng about is the backing out of charges
fromexisting asset owners to reflect

mnority interests. So if you were a

TI GER COURT REPORTI NG LLC
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maj ority asset owner you would -- the | egacy
exi sting charge types you receive

100 percent, and then you receive a secondary
credit or a backout of, in that sane exanple,
40 percent of the revenues. Likew se the
mnority owmer wll then receive the
consol i dated charges for their 40 percent.

So the way we interpret this is this
does not replace any charge types. Al 37
charges still exist. For the majority asset
owners you still see every bit of those
charge types, and for mnority asset owners
for any other asset you still have those
charge types existing.

JUDGE CLARK: Say that |ast sentence
agai n, pl ease.

MR. DOLL: Sure. Those 37 charge
types still exist, so a ngjority asset owner
for any particular asset wll still see al
37 settled for that unit for 100 percent.

And then they will see it backed out with the
two consol idated charge types to reflect the
interest that they don't have.

And for any minority owner you wll

still see for any resource that you do not

TI GER COURT REPORTI NG LLC
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have a mnority interest in, so either you
own sonet hing yourself or you have a mgjority
ownership, and you'll still see the exact
sane 37 charge types.

It really only gets down to mnority
owned interests, so in our case a couple
units that we have 12 percent shares we | ust
receive the consolidated backout fromthe
maj ority owner. And then for one of our
units we receive the charge type to backout
40 percent of the unit that we don't own.

So it does not replace any charge
types. SPP still has the exact sanme nunber
of charge types. W see the repl acenent
charge types as sonething that conmes in and
actually overrides the charge if they were to
renove a market product.

We're tal ki ng about suppl enenti ng.
We see suppl enenting a charge type as
sonething |li ke SPP has done just after the
mar ket started with the regulation m |l age.
| f they took a day ahead in realtine
regul ati on charge type and they broke it into
a piece where they could actually conpensate

generators based on what they were going to

TI GER COURT REPORTI NG LLC
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be able to do with the regulation.

So it's called the regulation
m |l eage, and it kind of goes part and parcel
with the existing regulation charge types.

So we do see this as a suppl enent,
we didn't see this as a replacenent. This
was really a consolidation of charge types
that are not going away. |It's just a sinpler
way to divvy out the mnority interests for
pur poses of settlenent statenents.

JUDGE CLARK: Gkay. Thank you.

MR, KEEVI L: Judge, this is
M. Keevil again, if | may?

JUDGE CLARK: o right ahead.

MR. KEEVIL: [|'m not disagreeing
with M. Doll's description, because | don't
know enough to agree or disagree. But it
seens to ne that his explanation is the very
essence of a new charge type because -- |
mean of new. Because the way he described it
you still have the 37 charge types but
because of the two new ones there is sone
anount backed out of the total that you would
have ot herwi se had had you only had the 37.

So | nean it's like we're obviously

TI GER COURT REPORTI NG LLC 17
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argui ng over not the charge itself but the
definition of the word new type of charge.

My understanding is that under
the -- how would | say this? |[If you don't
recogni ze the new charge types that there is
a, based on Enpire's filing, approximately a
$1.7 million difference in the FAR filing
bet ween the old charge types and the -- if
you recogni ze the new charge types in the new
procedure. So for there to be --

M5. CARTER. Jeff -- I'msorry,
Judge.

MR KEEVIL: -- a $1.7 mllion
di fference there has to be sonething new,
ot herw se you wouldn't wnd up with a
di fference.

M5. CARTER: Judge, this is Diana
and I'msorry to interrupt. | just want to
make sure we don't |ead anyone astray. There
is zero dollar change with the conbining for
the mnority-owned interest as has been
stated in the pl eadi ngs.

If you | ook both pre August 1st and
August 1st forward the FAR filing made by

Enmpire would be identical. There is not a

TI GER COURT REPORTI NG LLC
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penny difference. Again, because it is a
simpl e consolidation for these particul ar
units.

The only way you have the doll ar
difference, and then it is significant, is if
they are deened new and the variance is
deni ed such that you're not allow ng the
consolidation, then that is where you have
the significant dollar inpact.

But if you just |ook at the actual
charges, the actual costs and expenses, both
bef ore August 1st and then starting on August
1st there is zero difference. There is
absolutely no dollar inpact of the
consolidation. It is also --

MR. KEEVIL: But there is no
consol i dati on; under that argunent there is
no consol idation, right?

M5. CARTER Jeff, it's because then
if you only allow half of it you m snatch
costs and revenues. So if you deny the
vari ance then you have a m smat ch.

And | would like to just nake sure
we're all on the same page here so we

understand, if this is the decision of the

TI GER COURT REPORTI NG LLC
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Comm ssion that you can't have a variance in
this situation, all that would -- | hate to
say it, but what that would nean is then the
conpany could just not nake these filings and
t hen custonmers wouldn't see the benefits
potentially for -- you know, the conpany
woul d not be able to obtain recovery of
previously incurred costs. Again, just
because one part is consolidated and one part
IS not.

Again the msmatch is created if you
deny the variance. But if you just | ook
before and after August 1st there is zero
dol I ar inpact of the consolidation. There is
only a dollar inpact if you force it.

MR. KEEVIL: Then the net is the
sane, it's the bringing in the new charge
types in August that causes the difference
potentially? So if you state --

M5. CARTER. It would only bring
half of it forward, yes.

JUDGE CLARK: Al right. Wy don't
-- 1 want to ask a few questions here.

MR. KEEVIL: Judge, before you do

let nme say sonething if we may. | didn't

TI GER COURT REPORTI NG LLC
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know we were goi ng to argue about the
(itnaudible) so | didn't nention that early on --

THE REPORTER: About the what
doctrine? Excuse ne.

JUDGE CLARK: Hold on, the court
reporter is asking a question. | believe he
said the filed rate doctri ne.

THE REPORTER: Thank you.

JUDGE CLARK: Go ahead, M. Keevil.

MR. KEEVIL: Yeah. The -- in the
notion that we -- not the notion, | guess the
reconmendati on, whatever it was that Staff
filed, that's the basis of our position that
you can't change a tariff unless the tariff
allows for a variance.

And all of those cases that
M ss Carter referenced in her notion, | don't
know t hat the conpanies in those situations
didn't have a provision in their tariff that
allows for a variance, with the exception of
Enpire, and we know they don't.

But Aneren, for exanple | know has a
provision in its tariff that allows for
vari ance. So the Ameren cases you can throw

out as being any sort of guide.
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And as for the other cases | really
don't know, like |I said, if those other
conpani es have provisions in their tariffs
whi ch permt variances or not.

But whet her they do or not, the
filed rate doctrine is what it is, and we
shoul d have been enforcing that all along if
we weren't. |'ll just leave it at that.

JUDGE CLARK: kay. I'mgoing to
say a fewthings here right nowin regard to
that. And that was when Mss Carter said
that the Conm ssion's rule, which is noted in

their response, allows for requests for

vari ance waivers -- for variance or waivers
fromrules in the tariff provisions, | don't
t hi nk that necessarily neans that -- that

that's the case across the board.

And |'ve noticed fromOPC s filing
where they wth particularity cite the
conpetition waiver provision, where the rule
Is essentially -- where that rule basically
says you can do it if there's another rule
allowing it.

And in that case of the conpetition

wai ver, there is another rul e that

TI GER COURT REPORTI NG LLC
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specifically allows it and says what you have
to do.

Now | ' m curious to get back to what
was bei ng tal ked about before, because |I kept
getting befuddled by that 1.7 mllion. And
nmy under standing now from M ss Carter is that
1.7 mllionis the difference if -- if Enpire
has to file basically under their old FAC
filing, as it were.

And I'mnot really sure | understand
where the 1.7 mllion cones fromunless it's
just the m ssed opportunity of having a new
FAC in place and you're operating under the
ol d FAC.

Because these things, | had sone
people ook at it and it became difficult to
foll ow when you're going from-- when you're
tal ki ng about 37 charge types. And you're
| ooking at the July filing and the August
filing and you can only track a few across.
And there is no way to really tell where that
noney i s goi ng.

It seens |ike no matter which way we
go around at the end of the day it seens like

the parties are at opposition as to whet her
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there is a new -- whether this actually
constitutes a new charge type such that would
require a variance or whether it doesn't.

Il wll note that Enpire's response
has been hey, we're filing this out of an
abundance of caution that we may need it.
And then yet in response to what information
is required by other parties they're |ike
well, if it's not a new charge type we don't
need any of that.

And that's kind of arguing -- you're
essentially you have to take all of it or
none of it. So you're basically asking that
sone of it or none of it, but you can't take
contradi ctory positions on two things that
are sonewhat identical in terns of what they
need.

Having said that -- Mss Carter,
we'll get back to you. Having said that |
want to give, | have not given the Ofice of
Public Counsel any tine so far, and I'd |ike
to give themsone tine.

M. WIIlians?

MR- WLLIAMS: This is Nathan

Wl lianms for Public Counsel. Basically the
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way | see this is that Enpire inported into

its tariff provisions of the rule. The rule
i ncludes a neans of getting relief fromthe

rule, the tariff does not.

W're of the viewthat it is a new
charge under the | anguage of the rule.
bel i eve the purpose of the rule and the
tariff provision is to provide notice to
ot her parties, probably in particular Staff,
as to what changes m ght be com ng and what
the utility may be filing in its (inaudible.)

THE REPORTER: |'msorry, the what?

MR. WLLIAVS: Fuel adjustnent
clause filings.

THE REPORTER: Thank you.

MR, WLLIAMS: And an opportunity
then to investigate those changes to confirm
them Essentially our viewis pretty much in
alignment wth Staff onit. Not about -- and
| have no reason to dispute Enpire's claim
that there is a 1.7 -- or sone dollar anount
difference if they have to use the new charge
type in their FAC filing.

| expect it has to do with the

particularity of the charge types that are
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listed in the FAC tariff, but I'"mnot certain
of that. | hope that's hel pful to you.

JUDGE CLARK:  Yes.

M ss Carter, you have sonething you
wanted to say?

M5. CARTER: Yes, Judge. |'msorry,
|"mjust remaining at a | oss here on why it
coul d be viewed by the Comm ssion that a
vari ance woul dn't be possible, which is a
different issue fromwhether the Conmm ssion
woul d want to grant that based on good cause.

"' m not understanding how in this
case it could be any different than all of
t he other cases where all of the other
utilities, including in PGA ACA matters where
the Conm ssion has routinely with Staff
consent granted every variance request that |

could find. (Inaudible.)

THE REPORTER: | didn't hear that
| ast sentence; | didn't hear your | ast
sent ence.

M5. CARTER. | have a coupl e dogs.

|"mnot sure, ma'am |'msorry, where you
st opped.
THE REPORTER: The last thing |I have
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is, "with Staff consent granted every
vari ance request that | could find." |
didn't hear what you said after that.

M5. CARTER. |'msorry, |'m not
reading off of anything witten down so |I'm
not certain |'mrepeating it.

I[t's just sinply the filed rate
doctrine is applicable to rates and charges,
whereas here there is no dollar anpunt
i nvol ved, as was the case in all of the
variance fromtariff requests that | found.

It is |ike here about filing dates,
t hings of that nature. Notice periods,
whet her or not a tariff would be on file for
a full 30 days, et cetera. Mich |Iike we have
here for our situation.

Again, the difference between the
FAR filings before August 1 and as of
August 1 is identical. There is no rate
di fference whatsoever. There is sinply a
consolidation of calculations for certain
units.

The dol |l ar i npact cones into play
only if you create the msmatch that woul d be

created by finding that there needs to be
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60- days notice before the FAR filing was nade
and you do not grant the variance. That
woul d create a msmatch for the plants with
mnority owned interest by Enpire.

That is the only way you have a
dollar inpact is if you find 60-days notice
before the FAR filing, as opposed to
effective date of the tariff, before the FAR
filing was due was required, and then you are
not willing to grant a variance even though
there is still 60-days notice before the
tariff takes affect. You then force that
m smat ch bet ween costs and expenses for the
m nority-owned interest.

So as Aaron Dol |l explained when he
spoke earlier, you have the consolidation for
part but you do not have the consolidation
for the other part, thereby creating, forcing
t hat m smat ch.

MR. KEEVIL: Judge, it's M. Keevil,
M. Keevil again here.

If | could speak real quickly to
M ss Carter's point about why you don't get a
vari ance here. She says it's been done lots

of times in PGA/ACA filings. It may have
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been done in the past. |'mnot going to say
whet her it has or hasn't, | haven't done the
research.

But | know recently, and I wll cite
you to file No. GR 2020-0121, which was a
Spire case. Staff filed its recommendati on
i n Novenber of last year. And there Spire
was asking for a variance fromthe ten-day
filing notice requirenment in its PGA ACA
tariff, as well as asking for approval of its
filing.

What Staff wound up recommendi ng was
approve the filing but don't grant the
variance, which is kind of simlar to what we
reconmended in this situation.

W haven't gotten to approve the
filing yet, but we didn't really take a
position of the filing yet.

But in that ACA or that PGA case of
Spire's, like | say, Staff said no, they
didn't follow the tariff notice requirenents.
They didn't -- they don't have a provision in
the tariff which allows themto seek a
variance fromthose, therefore they need to

be held to the tariff notice requirenent.
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And so don't grant themthe variance, but go
ahead -- and the PGA itself was cal cul at ed
correctly so you can make that effective
after the notice period runs.

So this is not a new position of
Staff like Mss Carter is seemng to nake it
out, that the conpany has to followits
tariffs in regard to the notice provisions of
the tariffs. Because | know at |east as

recently as Novenber of |ast year there was

that Spire case where a simlar issue cane up.

JUDGE CLARK: Well, let's -- then
let's run through a few hypot heticals based
on that. Based upon what you said, let's say
--and I"mjust going to tie the true-up to
this too because the true-up anounts are
carried into the FAC tariff.

Let's say that the true-up, the
Conmm ssi on approves the true-up and the FAC
tariffs as they are. Then isn't there -- but
deni es the vari ance.

Isn't there at that point a -- isn't
there difference given the July and August
nmont hly FAC reports are already goi ng by

di fferent rul es?
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MR. KEEVIL: Wll, okay, yeah. You
can't approve -- when we filed the Staff
recomendati on we were not aware of that
$1.7 mllion difference that Mss Carter
referred to. So we thought at that tinme it
m ght be possible to approve the FAR filing
wi t hout approving the variance.

But apparently it is not based on
what Enpire has told us since then and this
$1.7 million difference between using the new
charge types and not using the new charge
t ypes.

| had hoped personally, just
speaking for nyself, that it would be
possi ble to approve the FAR filing w thout
approving the variance, but apparently that's
not possi bl e because of the m snmatch that
M ss Carter was tal king about.

JUDGE CLARK: | want to, | want to
for a second put aside whether or not the
Comm ssion can or even should grant the
variance, and just kind of tal k about sone of
our timng concerns.

|'ve got another neeting | have to

attend at 2:00. And just |ooking back at the
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Comm ssion's rules under the FAC, it says,

“If the FAC adjustnent rate is not in
accordance wth the provisions of this rule,
Section 386.266 RSMo, for the FAC nechani sm
established in the nost recent rate
proceedi ng the Comm ssion shall reject the
proposed rate schedules within 60 days of the
electric utility's filing and may i nstead
order inplenentation of an appropriate
interimrate schedule.”

Whi ch kind of brings two things to
mnd for ne. One is the scary notion that
we're kind of up against this in terns of if
an FAC filing is to be approved, which I
understand Staff is of the opinion right now
that it can't be without the variance, you're
al nost out of tine to do it, or the
Comm ssion is alnost out of tine to do it.

In regard to a protracted fight over
whet her or not this is a new charge, that's
not sonething the Comm ssion is going to have
time to hear between now and | believe
Decenber 1st is the operation of |aw for any
tariff.

| know it says that the -- it says,
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| believe it's the -- if there is an order
approving it that order nust take affect

60 days after the tariff schedule is filed.
So you have to back out ten days just for

t hat order to be effective.

So already you're backing up to
Novenber 20th or so, if anything is to be
approved. If it's rejected | assune it can
be rejected at any tine up to the end.

But then you're left with that
second part, which is the Comm ssion nay
essentially instead order inplenentation of
appropriate interimrate schedules. | don't
know that that is sonething |I think the
Comm ssi on wants to do.

| know of no provision right now
with which to suspend these tariffs further
outside of that rule. So that seens to be a
hard deadl i ne unl ess anybody has any
different ideas.

MR. KEEVIL: Judge, if | could
say -- sorry, | thought you were done.

| know it's been done in the past
where the conpany has been, maybe not with

Enmpire but with the FARfiling -- FAC filings
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where there was a portion of the filing |ist
di sputed, and then the conpany filed a new
tariff with the di sputed anount backed out.

And the tariff went ahead and took
affect, in this case would be Decenber 1st,
wi th the backed out anmount not reflected in
the tariff, and then proceedi ngs were had
regarding the portion of the anount that had
been backed out. | know it's happened a tine
or two at | east.

JUDGE CLARK: | think if sonething
i ke that would work to give the parties and
t he Conmm ssion additional tinme to address the
i ssue of whether this is a new charge, which
notice would be required, | think that woul d
be of benefit to everybody.

However the concern | have is that
really isn't sonething that is in the
Comm ssi on' s wheel house. The Conm ssi on
really gets to, according to this, reject or
approve in regard to these various requests
for FAC, true-up, and vari ance.

| don't think what the Comm ssion
wants to dois, like | said, craft an interim

rate absent sonething else. | don't think we
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have the information to do it.

So anyt hing, any solution of that
ki nd where it would involve backing any part
of it out, or some sort of |ater
consi deration or sone sort of alternative
consi deration woul d have to be by agreenent
of the parties.

But | don't, | don't know of
anything at this point. Like | said, | can't
suspend the tariff. | can only, the

Comm ssion can only approve or reject it.

MR. KEEVIL: | think you can order,
| think -- because when you tal k about the
interimrate, | think that's what -- | think

that's what they're referring to, what | was
tal ki ng about where you have a part of the
fuel adjustnment rate which is disputed and
the rest is not, the Conm ssion can order the
not di sputed, undisputed part to be filed as
the new rate and then the parties can keep
fighting about the part that's disputed. |

think that's provided in the rules.

JUDGE CLARK: | don't have a probl em
with that, | just don't know what the
di sputed part is. | nean the disputed part

TI GER COURT REPORTI NG LLC
WAV TI GERCR. COM  573. 999. 2662

35



© 00 N oo o0 A~ W DN PP

N NN N NN P B P P P P PP P
o M W N P O © 00 N O O » W N P O

ER-2021- 0097, Vol. |

seens to be whether or not this is a new
charge, not what -- nobody -- in none of the
filings have | seen has anybody really
guestioned the nunbers. And by Enpire's
assertion the sane anounts go through.

The only thing that really seens to
be in dispute is if this is a new charge such
that woul d require 60-days notice.

MR. KEEVIL: Right. And if it is
then you don't give thema variance, the
1.7 mllion is the anmobunt in dispute for
pur poses of this FAR filing.

Now, then you cone along with the
next FAR filing perhaps is putting it there,
but for purposes of this FARfiling is the
1.7 is the disputed anount, Judge.

M5. CARTER. And if | may, Judge,
don't think that woul d be the di sputed anount
to us because we woul d keep costs and
revenues together as far as the conpany's
position on a dispute.

We still need to match the costs and
expenses, so | guess it would take out the
costs related to those plans where we have

m nority-owned interests.
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| would like to just rem nd everyone
we're just trying to | ower the custoners'
rates. |If the filing doesn't go through on
10-1 the conpany certainly is not harned, the
customers just don't get to see the decrease
t hat we proposed.

Judge, if you noticed, | don't
bel i eve anyone actually disputes the dollar
anount. Because again, there was just a
consolidation of those 37 different types
passing through. So it's the sane
cal cul ation, the sane resulting dollar
amount .

| believe there is only harmto
custonmers if the tariff is not allowed to
t ake affect on Decenber 1st.

JUDGE CLARK: And why would it be
harmto custonmers when by all accounts Enpire
is under-collected for this period?

M5. CARTER: It's ny understanding,
and Charlotte Enory (phonetic) is on the
[ine, but I was just nessaging Charlotte to
make sure | got this right. She said our
10-1 filing I owered our FACrate, so this

just wouldn't put -- then the | owering
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woul dn't go in.

JUDGE CLARK: Ckay. |I'mvery --

M5. CARTER. Utimately it's a
true-up in the end, so we catch up eventually
either way. It's just about when it happens,
| guess, just about the timng of when the
rate goes in.

| have | ooked at that case
M. Keevil nentioned earlier, the
GR- 2020-0121. The difference there, of
course, is that it could be cured, you could
just let time pass.

Here the 60 days wi |l have passed
before the tariff takes affect so you can't
achi eve the same results in this case. There
will never be a point in tinme where we can go
back 60 days before the due date of the FAR
filing.

MR, KEEVIL: This FARfiling I
agree, but you can do it in the next FAR
filing.

M5. CARTER. Yes. Again, it's just
about timng. There's ultimtely a true-up,
we end up with the sanme dollars ultimtely

coll ected one way or another | believe.
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' m not seeing the significance or
why Staff and OPC would want it done that way
inthis case. But yes, ultimately all the
dollars will flow through, everyone wll have
had al ready 60 days notice. But then you
coul d al so have anot her six nonths of notice
or whatever the next -- to the next filing
iS.

As the Judge pointed out | believe
the dollar anounts will ultimtely not change
one way or anot her.

JUDGE CLARK: That sounds a little
bit |ike an oddity to ne, and I'm not trying
to be snarky in any way, but it sounds a
little bit like an oddity to ne. Once |
remenber there was where parties had sone
time -- and not this case.

There was a case where parties had
tinme to object to sonething that was
happeni ng and one party -- no one -- no filed
obj ections were received so the Conm ssion
ruled on it. And then later the party said
oh, well, we objected to it. And when asked
where they said we objected to it in our

t esti nony.
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And not by explicitly objecting to
it but by nmerely disagreeing with the
conclusion. So I'ma little concerned about
goi ng down the idea that either the 60-day
notice was fulfilled by inplication in the
tariff file, or in the alternative that the
60- days notice has been fulfilled during the
period we' ve di sputed whether or not the
60 days was required.

M5. CARTER. Onh, Judge, I'msorry if
| m sconmunicated that. | wasn't saying the
period was fulfilled, just that there will,
in fact, have been 60 days. It won't be
60 days pre-FAR filing because we can't -- we
can't ever go back.

The wording in the rule, and it's
guoted in one of our filings, does in fact
specify that it be 60 days before the due
date of the FARfiling; that that is in the
Commi ssion's rule that Enpire has requested
t he variance from

It doesn't just say 60 days pre any
filing where the charges are taken into
account. It says you're allowed if the

filing is nmade 60 days prior to the due date
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of the next FARfiling. So that -- we can't
ever go back in tine.

JUDGE CLARK: No.

M5. CARTER: | was just noting that
nmoving forward there will, in fact, have been
60 days between the filing of the notice and
when the tariffs take affect.

JUDCGE CLARK: I'mgoing to say a
coupl e things here and then I'mgoing to give
you guys sone tinme to talk. | don't know if
there is anybody | can transfer |istening
duties to because | need to take another
nmeeting, or perhaps you guys can get together
out side of this conference.

But | think the Comm ssion's back is
kind of in a corner in regard to they have to
do sonet hi ng about this.

l"mvery reluctant to go to the

Comm ssion and say hey, there is

$1.7 mllion. I1'mnot sure howit fits into
the equation, I'mnot sure exactly where it
cones from | want to craft a solution

wher eby we back that out and we proceed to
| et other stuff go through, but |I'mnot sure

what, when, or how. And |I've got a couple
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weeks to do it, if that.

So anything in regard to -- anything
in regard to backing any portion of it out,
anything in regard to resolving the issue of
whet her or not this is a new charge, by
anyt hi ng other than the Conm ssion ruling on
it imrediately, | think would have to cone
fromthe parties.

And | don't know how clear |I'm being
there, but basically | feel like the
Commi ssion i s sonewhat pinned behind the
eight ball on this in that the notice -- or
the notice of what is or is not a new charge,
that's certainly a change, and the FAR filing
came in together.

And so | may have sone questi ons,
which | would basically file an order for
response. But at this point |I'mkind of
going to leave the ball in the parties
courts.

So | don't knowif you want to talk
anong yourselves and see if you can or cannot
reach sone resolution in regard to any way
this can go forward.

M5. CARTER: Judge, just in case
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there wasn't a way for us to continue on
here, | just sent out a calendar invite to
Staff and OPC counsel so we can reconvene at
2:00 on a separate WebEX.

JUDGE CLARK: And | appreciate that.
If | didn't have another neeting | was going
to take wth G sco | would have basically
just allowed it to go on in my absence.

That's where | am | knowit's not
very descriptive. I'mgoing to go -- |I'm
just going to skip to ny end questions, which
is are there any other matters or issues that
need to be addressed by the Conm ssion at
this tinme? Staff counsel ?

MR, KEEVI L: No.

JUDCGE CLARK: Liberty-Enpire?

M5. CARTER. No, Judge, thank you.

JUDGE CLARK: O fice of Public
Counsel ?

MR WLLIAMS: No, but I would like
to bring sonmething to your attention.

JUDCGE CLARK: Pl ease.

MR. WLLIAVS: Enpire is not the

only utility the Conm ssion regul ates that

has a fuel clause and is also a nenber of SPP.
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JUDGE CLARK: | believe Evergy did
do a simlar filing.

MR WLLIAMS: Evergy, you' re aware
of that?

JUDGE CLARK: | am

MR. WLLIAMS: Thank you.

JUDGE CLARK: Ckay. Thank you,

M. WIIians.

Al right. Hearing no other matters
or issues that need to be taken up by the
Comm ssion -- well, why don't we do this?
don't know if this is sonething the parties
are going to be able to cobbl e sonething out
on or not.

If they are able to cobble sonething
out why don't | just set a date for the
parties to report back to ne with a status
report. Does anybody have any objections to
t hat ?

MR. KEEVIL: | don't object to that,
Judge, but | just want to be sure. | nean
what |'m hearing you say is you' re unable or
unwi I ling or sonething to nake -- nake a
ruling one way or the other on this so it's

really up to the parties to either -- to do
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sonething with it, let ne say that. 1Is it up
to the parties to do sonething?

JUDGE CLARK: | think --

MR. KEEVIL: |s that correct?

JUDGE CLARK: No, that's not what
|'"'msaying. |'msaying the Conmm ssion is
backed up agai nst a deadline, and the
Commi ssion will nake a decision by that
deadline with regard to the question that's
before it.

What the Commission is not going to
dois -- or what | think the Comm ssion wll
be reluctant to do is to craft its own
solution to the issue of having to cone up
wWwthits own interimrates wwth a certain
anount renoved that hasn't been agreed to by
any of the parties.

| think it's nuch nore likely that
the Commssion will either say it's going to
approve this or it's going to reject this.

MR. KEEVIL: kay.

JUDGE CLARK: | don't speak for the
Commi ssi on because ultimately, you know, they
may deci de to do sonething else. But just

fromwhat |'ve seen they're reluctant to
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basically -- I'll nmake it simlar to MA
(phonetic) program where they have to reject
or accept a MA program They're going to be
very reluctant to craft their owmn M A program
and put it on the parties.

So | don't knowif that's any
clearer. So | nean yes, the Comm ssion w ||
make a decision and will make a decision by
the date it has to nake a decision in regard
to this. So there is an effective order
either rejecting the FAR filing variance and
possi bly the true-up, dependi ng on how much
it's tied to or just holding on to the
true-up, or accepting those with an effective
date wthin that 60 days.

So I'msaying | think it would be
easier if the parties had sonething that they
could work with.

MR KEEVIL: Okay.

JUDGE CLARK: Ckay? All right.
Wth that we'll go off the record. Thank you
everyone for your tinme.

(O f the record.)

TI GER COURT REPORTI NG LLC
WAV TI GERCR. COM  573. 999. 2662

46



© 00 N oo o b~ O wWw N P

N N N RP B R R R R R R R R
N B O © O N o 00 N W N R O

23
24
25

ER-2021- 0097, Vol. |

CERTI FI CATE OF REPORTER.

I, Cynthia P. Lakin, RPR, CCR No.
343, Certified Court Reporter with the firm
of Tiger Court Reporting, LLC, within the
State of M ssouri, do hereby certify that |
was present through WebEx Vi deo Conferencing
at the proceedings had in the above-entitl ed
cause at the tine and place set forth in the
caption sheet thereof; that I then and there
t ook down in Stenotype the proceedi ngs had;
and that the foregoing is a full, true, and
correct transcript of such Stenotype notes so

made at such time and pl ace.

wtbia B (Ko

Cynt hi P. Lakin, RPR, CCR No. 343
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