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The foll ow ng proceedi ngs began at 9:00 a. m:

JUDGE CLARK: Let's bring this proceeding to
order and go on the record. Good nmorning. Today is
February 18, 2022, and the current tine is 9:00 a.m
The Commi ssion has set aside this time for oral
arguments on whet her Evergy M ssouri Metro can excl ude
extraordinary revenues fromWnter StormUi fromits
FAC in the matter captioned as In the Matter of the
Application of Evergy Mssouri Metro, Inc. d/b/a Evergy
M ssouri Metro for Authority to Inplenment Rate
Adj ustments Required by 20 CSR 4240-20.090(8) and the
Conpany' s Approved Fuel and Purchased Power Cost
Recovery Mechanism And this is File No. ER-2022-0025.

My name is John Clark and | amthe Regul atory
Law Judge presiding over these oral argunments today. On
February 10, the Comm ssion issued an order setting oral
arguments in this matter. The parties have previously
filed a stipulation of facts and briefs for the
Comm ssion's consideration. The Comm ssion Staff
requested oral argunments and the Conm ssion granted that
request.

Oral argunents are being held both in person
I n Room 310 of the Governor Ofice Building, as well as
via WebEx tel ephone and videoconference. At this tine

|"mgoing to ask the parties to enter their appearance
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for the record starting with Evergy Mssouri Metro.

MR, ZOBRI ST: Thank you, Judge. Karl Zobri st
on behal f of Evergy fromthe Dentons US LLP firm 4520
Main Street, Suite 1100, Kansas City, Mssouri 64111,
And with me is Roger W Steiner, Corporate Counsel at
Evergy, Inc., 1200 Main Street, 16th Floor, Kansas Cty,
M ssouri 64105. |'Il be presenting the argunent,
Judge.

JUDGE CLARK: Ckay. Thank you, M. Zobrist.
On behal f of the Staff of the Comm ssion.

MR, THOWPSON. Thank you, Judge. Kevin
Thonmpson for the Comm ssion Staff, PO Box 360, Jefferson
Gty, Mssouri 65102.

JUDGE CLARK: Thank you. M. WIlians, would
you like to enter your appearance even though you're not
argui ng?

MR WLLIAMS: Sure. Nathan WIIlians, Chief
Deputy Public Counsel appearing on behalf of the Ofice
of the Public Counsel and the public. M address is PO
Box 2230, Jefferson City, Mssouri 65102.

JUDGE CLARK: Thank you, M. WIllians. And
finally Mdwest Energy Consuners Goup filed a notion to
be excused fromthis hearing, and |'mgoing to grant
that notion. So Mdwest Energy Consumers Goup is

excused.
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The parties have agreed to an order of oral

arguments with Evergy going first, then the Staff of the
Commi ssion, followed by a rebuttal by Evergy; is that
correct?

MR STEINER:  Your Honor, that's correct.

Your Honor, this is Roger Steiner. Could | interrupt
for a second? W have a couple people that aren't
arguing that are involved in the FAC that would like to
view this but they're having trouble signing in. Could
| ask that we wait a nonent until we can get themin
thi s proceeding?

JUDGE CLARK:  That will be fine. | wll wait
until you give me a signal

MR, STEINER: (Ckay. Let ne see what's going
on.

MR, ZOBRI ST: Judge, as | said before we went
on the record, Lisa Starkebaum who was a manager of
regul atory affairs at Evergy who presented the
affidavits and testinmony when this current natter was
submtted as the 12th Accunul ation Period filing, she's
also available if there are any technical questions.
They may not cone up, because this is we think purely a
| egal issue, but she is available if the Conm ssion has
any questions.

JUDGE CLARK: Thank you, M. Zobrist.
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MR THOWPSON:. In that regard, Judge, if |

may, | have Brooke Mastrogiannis and also KimBolin from
the Comm ssion's technical staff with ne.

JUDGE CLARK: Thank you, M. Thonpson. W're
going to go off the record for a nonent.

(Recess 9:04 a.m until 9:09 a.m)

JUDGE CLARK:  We'll go back on the record.
|'mgoing to rem nd everybody to silence your cell phone
If you're here in person. |[If you're attending by phone
or WebEx, I'mgoing to ask that you nute yourself. |If
you' re attending by phone and you need to unnute
yoursel f for whatever reason, you can use *6 to do so.

Do the parties have any prelimnary matters
that the Conm ssion needs to take up at this tine?
Evergy.

MR ZOBRI ST: We do not, Judge.

JUDGE CLARK: Staff.

MR, THOWPSON. No, Judge. Thank you.

JUDGE CLARK: Ckay. Hearing none, we'll nove
on nowto the oral arguments by the parties. The
attorney for each party will be called to come forward
and speak to the Conm ssion with any questions to follow
up possibly. Conm ssioners are welcone to interrupt ne
i f they have a question as well or interrupt the

speaker.
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Wth ne fromthe Conm ssion today are

Comm ssion Chairman Ryan Silvey and Conmi ssi oner
Hol sman. | don't know if we have any ot her

Comm ssioners on at this point, but others nay be
j oi ning us.

Wth that in mnd, Evergy, if you would |ike
to start, give me just a second to let everybody know
you're going to be. Al right. Go ahead.

MR, ZOBRI ST: Thank you, Judge. This is Kar
Zobrist representing Evergy Mssouri Metro, Inc. My it
pl ease the Conm ssion. Here we are on the one-year
anniversary of Wnter Storm Ui dealing with the
extraordinary events both in terms of cost and revenues
froma year ago; and although at |east here in Kansas
Gty we had an 8-inch snowfall that was quite
chal l enging, we did not experience the extraordinary
events that we're still dealing wth with Wnter Storm
Uri.

Qur position remains the same as it was in the
briefs that both extraordinary costs and extraordinary
revenues caused by Wnter Storm Uri should be excl uded
fromthis FAC proceedi ng under Paragraph XI. That's Xl
of Section (8)(A)2.A of the Conm ssion's Fuel Adjustnent
A ause rul e,

This woul d be consistent with the Fuel

wWww. phi ppsreporting. com
(888) 811-3408




Judge John d ark
February 18, 2022

© o0 ~N oo o B~ W N B

N I R R S I - T N e e e e N e
ga A~ W N b O © 00 N oo 0o M W DD -+ o

] . ) Page 56
Adj ust nent Cl ause statute Section 386.266.1 which

recogni zes that both increases and decreases in the
utility's prudently incurred fuel and purchased- power
costs should be dealt with in that mechani sm

Simlarly, all the definitions in the rule
deal with those cost increases, cost decreases and
revenues, and the specific scenario as we noted in our
brief in paragraph 11 deal with increases and decreases
In costs which would therefore include revenues. And
more inportantly this would be consistent with the
action which you took when Evergy M ssouri West, Metro's
affiliate public utility, filed its FAC case where both
the costs and the revenues were excluded fromthe FAC
and not passed through. It shouldn't matter whether the
extraordi nary costs were incurred as by Mssouri West or
were extraordinary revenues were received as in the case
of Metro.

Under Dboth circunstances, the 95/5 sharing
mechani smis not appropriate where the intent was to
avoid rate shock and volatility in rates. These
excluded itens we believe should be addressed in the AAO
case, the Accounting Authority Order case that we filed
No. EU 2021-0283, which we filed at the end of June of
| ast year. The factual record can there be devel oped.

Utimately the final issues would be decided in the
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pending rate case and both Evergy Metro, the applicant

in this case, as well as Evergy M ssouri West.

Thereto in the rate case you can address the
jurisdictional allocation nethodol ogy issues that affect
Metro because it does business both in Mssouri and
Kansas and we have different methodol ogi es.

| would note before | go further that the
amount of Metro's revenue fromWnter Storm Ui has
decreased fromlast sumer. The amount of the custoner
net benefit of 31.5 mllion that was noted in this case
in the 12th Accurul ation Period case has declined to
about $26 mllion as a result of Southwest Power Pool
resettlenents, and they may change further because
resettlements according to the advice that SPP has
provided to its menbers including the Evergy conpanies
wi Il include additional resettlenents for the nonth of
February which should be received sonetine very early
March -- at the end of March of 2022.

So these new Metro figures which were filed a
little nore than two weeks ago with the Conm ssion in
the current 13th Accunul ation Period, not this one,
shoul d be dealt with as we propose themto be dealt wth
in the 12th Accumul ation Period. Gving this continuing
SPP resettlenent process, this is all the nore reason to

treat the Metro FAC filings just |ike you treated the

wWww. phi ppsreporting. com
(888) 811-3408




Judge John d ark
February 18, 2022

] o Page 58
Evergy M ssouri West FAC filings.

If you follow Staff's reconmendation, you
woul d be acting inconsistently with your orders in the
West case where you acknow edge that the extraordinary
costs caused by Wnter Storm Uri shoul d be excl uded
under the Fuel Adjustment Cause. You would be saying
that costs that result froman unusual event and an
I nfrequent occurrence should be treated differently from
revenues that are caused by the sane event which is
extraordinary in both cases.

You woul d al so allow the 95/5 shari ng
mechanismto be applied on a one-way basis under
circunmstances that are not related to the incentive
purpose. So we think the best way to resol ve these
Issues is to treat this case the same way that you
treated the Evergy Mssouri West FAC case by excl udi ng
the extraordinary costs and revenues fromthe FAC under
Par agraph XI.

Again, a factual record can be created for
both Metro and M ssouri West in the Accounting Authority
Order case, the costs and revenues woul d be deferred
into either a regulatory asset or liability,
jurisdictional allocations can be dealt with there. M.
Klote has a proposal there ultimately to be dealt with

inthe rate cases. So it would al so avoid the Fuel
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Adj ust nent Cl ause 95/5 sharing nmechanism So because

additionally the changes in the figures in our nost
recent Fuel Adjustment Clause filing just filed a couple
of weeks ago create the sane issues that we have in
greater amounts of noney in this case, the 12th

Accumul ation Period, we think that that is the best
thing for the Commssion to do is to exclude those costs
and those revenues fromboth the pending FAC case here
as well as the one, the 13th Accunul ation Period that we
filed just a couple of weeks ago. Thank you, Your

Honor .

JUDGE CLARK: Thank you, M. Zobrist. Any
questions fromthe Comm ssion? | hear none. | have one
question that comes to mnd. |If these, and we've chosen
to call themextraordinary revenues are allowed to flow
t hrough the FAC, how is the conpany harnmed?

MR ZOBRIST: Well, it's really not a question
of harm Judge. W think that it's not permtted by the
rule. | nean, the rule says that, you know,
extraordi nary costs may be excluded. You already did
this in the Evergy Mssouri West case. W think it's
| nappropriate here under these circunstances to apply
that 95/5 percent nechanism W think all of these
costs should be deferred so that they can be treated

simlarly because they're extraordinary costs. W think
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there's an inconsistency here. Actually, if anything,

there could be a benefit because of this 5 percent that
you have to flow through the utility. W don't think
that's appropriate in this case. This is an

extraordi nary event and it ought to be treated for al
utilities whether we're dealing with costs in the case
of Evergy Mssouri West or we're dealing with revenues
in the case of Evergy Metro.

JUDGE CLARK: Thank you. Now, you said may
when you were talking. You also indicated that it was
not fair or appropriate. You also indicated that you
don't believe it's allowed to go through the FAC. Can
you expound on that at all?

MR ZOBRIST: Well, Judge, all we're saying is
because this is an extraordinary event and the
Conmi ssion has traditionally for decades treated
extraordinary events differently fromjust the slight
fluctuations we see in the Fuel Adjustnment Cl ause, we
don't think the Fuel Adjustnent C ause was intended to
deal with this kind of a situation.

JUDGE CLARK: And | understand you think it's
not appropriate. |f you'll remenber ny question was how
I's the conpany harmed. That's a different question from
I's the conpany har nmed.

MR ZOBRIST: Well, | really don't knowif the
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conpany is harned, but what we see is if you begin to

treat customers in different utilities in the same state
differently, that creates harns for both the customner
and the conpany. For exanple, | nmean, if we have cost

I ssues rather than revenue issues, they should be
treated the sane.

JUDGE CLARK: Ckay. Thank you. Any other
questions for M. Zobrist? | hear none. |If you'll give
me just a second.

Ckay. Staff, would you like to make your
argunent ?

MR, THOWPSON. Thank you, Judge. My it
pl ease the Conm ssion.

JUDGE CLARK:  Would you be sure your
m crophone is on and that you're speaking directly into
it. W had some issues with that last tine,

MR, THOWPSON. Absol utely, Judge. | don't
have anything to control whether or not the m crophone
Is on up here. Unlike the others it doesn't have a
button. Is it on?

JUDGE CLARK: As far as | know.

MR THOWSON. | will speak directly into it
and as loudly as I can. You all wll be glad when | go
hone.

MR WLLIAMS: Judge, this is Nathan WIIiams.
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We had trouble with the connection on that m crophone in

the past. [If you want to hear himbetter, probably
better off at counsel table.

JUDGE CLARK: Are you okay giving your
argunent from counsel table?

MR THOWPSON:. | certainly am Judge.
What ever is nost convenient for the Conm ssion.

JUDGE CLARK: | just want to be sure everybody
can hear you. Go ahead, M. Thonpson

MR THOWPSON:. Thank you, Judge. My it
pl ease the Conm ssion.

We are here because Evergy M ssouri Metro has
i mproperly refused to distribute to ratepayers sone $30
mllion in net off-systemsales revenues. Last July
Evergy M ssouri Metro proposed a tariff to adjust its
charges related to the conpany's Conm ssi on-approved
Fuel Adjustnent Cause, referred to as an FAC, intended
to take effect on Cctober 1, 2021. However, it did not
take effect because Staff recommended that the tariff be
rejected and the Conmi ssion accordingly did reject it.

Staff recommended that the tariff be rejected
because Metro refused to include the net off-system
sal es revenues in the calculation although the tariff
requires the inclusion of those revenues. The FACis a

Rat e Adjustnment Mechanism or RAM authorized by Section
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386. 266 pursuant to which Metro's rates are adjusted

every six nonths between general rate cases to reflect
fluctuations in its fuel costs.

Fuel costs are the largest single category of
costs for an electric utility. These fuel costs are
of fset by certain types of revenue chief anong which is
of f-system sal es revenue. Section 386.266 authorizes
the Commission to build an incentive into the FACto
encourage the conpany to keep its fuel costs as |ow as
possi bl e and the Conm ssion has done so.

Metro's FAC tariff provides that only 95
percent of its fuel costs wll be recovered fromits
custonmers. Likew se, only 95 percent of any off-system
sales revenue is credited to the ratepayers to reduce
the anmount of fuel costs they nust pay. That |eaves
that 5 percent that M. Zobrist referred to that is due
to go to the conpany under the FAC tariff.

Staff advised the Comm ssion to reject the
proposed tariff because Metro had withheld fromits FAC
the windfall net revenues realized during an unusual
event in February 2021, known as Wnter StormUi. This
stormwhich lasted from February 13 through February 17,
2021, particularly affected the southern M dwest
freezing natural gas wellheads in Cklahoma and thereby

obstructing the supply of gas, causing w despread power
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outages in Texas and causing energy prices to skyrocket

right here in Mssouri.

As a result, Metro's off-system sal es revenues
skyrocketed and significantly exceeded its fuel costs
resulting in some $30 mllion of net M ssouri
jurisdictional revenues, 95 of which should be
distributed to ratepayers through Metro's FAC

This case is one of a cluster of related
cases, some of which were referred to by M. Zobrist.
There is Case EU 2021-0283, the Wnter Storm Ui AAO or
Accounting Authority Order case. Metro and its
affiliate West both seek to defer extraordinary costs
and revenues related to Wnter Storm Uri rather than
I mredi ately process themthrough their FACs as those
tariffs require.

The status of this case is that it has been
stall ed since Cctober 26. This case is ER-2022-0025,
Metro's FAC rate adjustnent tariff. Metro submtted an
FAC tariff, as | explained earlier, excluding the quite
significant Wnter Storm Ui net off-system sales
revenue, 95 percent of which is owed to the ratepayers.

There is al so Case ER-2022-0129, Metro's now
pending general rate case. It was filed in January of
this year. Metro included no proposed treatnment of the

Wnter Storm Uri costs and revenues in that case
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al though they occurred during its proposed test year.

Metro seeks approximately $47 million in increased
revenues in that case even though it is inproperly
hol di ng hostage over $30 million belonging to the
ratepayers fromthe Wnter Storm Uri net off-system
sal es revenues.

Finally, there is Case ER-2022-0206, Metro's
current FACrate adjustment tariff filed January 31 of
this year. Staff's recommendation is due on March 2.
Metro has again submtted an FAC tariff adjustnent that
excludes the lion's share of the Wnter Storm Uri net
of f-system sal es revenue that it owes to its ratepayers.
| can tell you that Staff expects to recomend rejection
of that tariff also.

What is driving all of these cases? And this
was not explained by M. Zobrist. Metro operates in
both M ssouri and Kansas and so nust allocate its costs
and revenues between the two states. Because of a
m smat ch between the demand- based jurisdictional
al l ocation nethods used in Mssouri and Kansas, Metro
asserts that it would be required to distribute 107
percent of the Wnter Storm Ui net revenues to
M ssouri. 107 percent. That is nore than it actually
realized.

Metro refuses to do this until the
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jurisdictional allocation msmatch is corrected. It

hopes to acconplish this in its general rate case
ER-2022-0129 by getting both M ssouri and Kansas to nove
to identical hybrid allocation nmethods. | can tell you,
however, that Staff w ||l oppose Metro's jurisdictiona

al l ocation nmethod change proposed in that rate case.

This is a conplicated case and the controlling
law is al so conplicated. The Comm ssion, of course, is
created by state statute and has no powers other than
those specifically granted or necessarily inplied by
those statutes.

In 1979, the Mssouri Supreme Court in the
most fanous of all Mssouri utility-related decisions
advi sed us that the Comm ssion's powers do not extend to
allowing electric utilities to have Fuel Adjustnent
C auses. In 2005, however, the M ssouri General
Assenbly enacted Section 386.266 which expressly grants
that authority to the Comm ssion. Accordingly, the
Conmi ssi on has pronul gated rules to inplement Section
386. 266 and those rul es appear at 20 CSR 4240-20. 090,
and we have had occasion to refer to those earlier
today, M. Zobrist referred to Section (8).

As you know, an adm nistrative rule duly
promul gated within the scope of the applicable statutory

rul emaking authority has the force and effect of law A
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utility requests an FAC by proposing a tariff describing

Its operation. This nust be done in the context of a
general rate case, and the FAC nust conply with the
Commi ssion's FAC rule and with Section 386. 266.

| should mention that a tariff duly approved
by the Conm ssion and maintained on file for public
I nspection also has the force and effect of law. It is
binding, the courts tell us, on the utility, the
utility's customers and on the Conm ssion itself.

This is called the filed tariff doctrine or filed rate
doctrine. This is a well established principal of |aw

How do these considerations affect the
questions before us? First, Metro's FACtariff does not
permt it to withhold the net Wnter Storm U
of f-system sal es revenues fromthe FAC. The tariff does
not include any exception nor does it have a provision
al l ow ng wai ver.

The Comm ssion's FAC rul e has a waiver
provision but Metro's FAC tariff does not and the tariff
controls. Second, the Comm ssion's FAC rul e does not
authori ze deferrals. At 20 CSR 4240-20.090(8) (A) 2. A(XI)
-- wow, what a nmouthful. Let's just refer to that as
Provision XI fromnowon. In alist of items to be
submtted in support of a proposed rate adjustnent

tariff, the rule refers to, quote, extraordinary costs
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not to be passed through, if any, due to such costs

being an insured | oss, or subject to reduction due to
litigation or for any other reason, end quote. That

| anguage plainly in and of itself does not authorize any
deferral or any exclusion. What that rule actually says
I's, (A, when an electric utility files with the

Comm ssion tariff sheets to change its fuel adjustment
rates and serves it upon parties, the filed tariff
sheets shall be acconpanied by, No. 2, the follow ng
information in electronic format, where available, with
formulas intact. A for the period of historical costs
whi ch are being used to propose the fuel adjustnent
rates. (Xl) extraordinary costs not to be passed
through, if any, due to such costs being an insured

| oss, or subject to reduction due to litigation or for
any ot her reason.

The rule sinply describes one item anong
several that nust be supplied to the Comm ssion in
support of a tariff proposing a Fuel Adjustnent C ause
rate change. It does not authorize anything. Again,
Wi Il point out that neither of those |isted
circunmstances are applicable here. An insured |oss
shoul d be not be distributed because it is no |oss at
all since an insurance proceeds are expected to cover

it.
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Costs subject to litigation should not be

di stributed because they are uncertain as to anount and
ownership. The net Wnter Storm Uri off-system sal es
revenues at issue here by contrast are certain. They're
not subject to litigation in terms of anount or
ownership. The ownership at least is clear. The anount
Is evidently continually changing. For any given nonent
we can say what the anount is.

Third, Section 386.266.6 provides once such an
adj ust ment mechanism that is an FAC, is approved by the
Comm ssion under this section, it shall remain in effect
until such tinme as the Conm ssion authorizes the
modi fication, extension, or discontinuance of the
mechanismin a general rate case or conplaint
proceeding. The AAO case that | nmentioned earlier where
Evergy Metro is seeking authority to defer these
revenues, these net revenues | should say, it is not a
general rate case and it's not a conplaint case.

Consequent |y, the Conm ssion is wthout
authority to grant a deferral, an exception fromthe
operation of the FACin that case. The net Wnter Storm
Ui off-system sal es revenues nust therefore be
distributed as Metro's FAC tariff requires.

Fourth, Section 386.266, as | noted earlier,

authorizes the Comm ssion to build an incentive into the
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FAC to encourage the conpany to keep its fuel costs as

| ow as possi ble, and the Conm ssion has done so with
Metro's FAC. It provides that only 95 percent of the
fuel costs will be recovered fromcustoners. Likew se,
only 95 percent of any off-systemsales revenue is
credited to the ratepayers to reduce the anount of fuel
costs they nust pay.

Section 386.266.9 provides, quote, in the
event the Conmission |lawful |y approves an incentive- or
perf or mance- based plan, such plan shall be binding on
the Conmi ssion for the entire termof the plan, close
quote. Under this provision, the Conm ssion |acks power
to alter the operation of Metro's incentive plan
contai ning FAC except in a general rate case when the
termof the plan is conpleted. This is not a general
rate case and the AAO case is not a general rate case.

The Conmm ssion can only alter the operation of
that FAC when the termof the incentive plan has ended.
Well, you mght say there is a general rate case pending
right now and the Conmmssion is free to change Metro's
FAC in the context of that case. Well, that's true, but
how do you get the net Wnter Storm Ui off-system sales
revenues into that rate case.

Under the ternms of the FAC, they are required

to have already been distributed, 95 percent to the
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ratepayers, 5 percent to Metro. The Conmission is

expressly prohibited, as | have explained, fromaltering
this incentive plan. And Metro's FAC does not allow for
any deferral or exception

Based on these considerations, the unavoidable
conclusion is that the Commssion is without authority
to grant an AAO to defer distribution of the net Wnter
Storm Ui off-system sal es revenues. The Conmi ssion
therefore nmust order Metro to distribute those revenues
through its FAC without further delay including interest
at Metro's short-termborrowing rate to make the
ratepayers whole for the time that they have had to wait
while this money has been inproperly wthheld.

And | will close by saying if the Conm ssion
di sagrees with me and decides that it has the power to
grant this AAQ then Staff strongly urges the Comm ssion
to not do so. These revenues were realized during the
test period, the test year of an ongoing rate case.
They shoul d be distributed and not further w thheld.
Thank you very nuch.

JUDGE CLARK: Thank you, M. Thonpson. Any
questions fromthe Conm ssion? | have a question.

MR THOWPSON: Yes, sir.

JUDGE CLARK: Let's set aside Evergy's tariff

and the filed rate doctrine for just a second. Let's
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just look at the Commission's rule as it sets out there

where it says it sets out extraordinary costs. Wy
shoul d these revenues not be excluded given that they
don't just cone from somewhere el se, these revenues are
a direct result of StormUri --

MR THOWPSON: Correct.

JUDGE CLARK: -- just like the extraordinary
costs that | don't believe the Comm ssion is challenging
excluding. Wy shouldn't this be treated the same way,
| mean, other than the fact that it says costs?

MR THOWSON. Right. There is a disconnect
bet ween what Staff is arguing here and what Staff
recommended be approved with respect to the costs that
Evergy West wanted to defer. | wll acknow edge that
and | don't have an explanation for that other than the
fact that in preparing this case, witing the briefs and
anal yzing the applicable law, | cane to a different
concl usi on.

The [ anguage of the Comm ssion's rule, as |
did ny best to explain, does not authorize any
exclusion. It sinply says if there are itens excluded,
then they are anong the quantities that nust be
presented to the Conmm ssion in support of the proposed
tariff. It's sinply a list of itens one of which is

items excluded. It doesn't use the word deferral, |et
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me mention, anywhere. And we analyzed the two itens,

the two exanples of items excluded, and we saw that both
of those were appropriate for exclusion. One, because
it's not aloss, it's going to be covered by insurance
proceeds presumably not yet received and the other one
because litigation makes it uncertain. This situation
Is not akin to either of those. In this situation under
the normal operation of this utility admttedly in
abnormal conditions the utility realized off-system

sal es revenues that significantly exceeded its rel ated
costs. That's an unusual circunstance right there. But
the FAC tariff and the FAC rule, neither of them says
oh, if the weather is such that you nake noney rat her

t han spendi ng noney for the accunul ation period, well,
then you have to do sonething different. Neither of
those things say that.

And because they don't say that, | don't think
treating that revenue, that unexpected w ndfall revenue
differently, | do not believe that is permssible.

JUDGE CLARK:  Thank you. |'ve got one kind of
foll ow up based on what you said. You said that costs
that the way it's set up now they're excluded but
there's no nmention of an AAQ there's no allowance for
deferral in the Commssion's rule in regard to that.

Isn't that exactly where it's going for some of the
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ot her conpani es that have applied? And if it's not to

go to an AAQ, where else would it go?

MR THOWSON. | think it has to be treated
the way the tariff requires. You know, the AAOis a
creature of the Uniform System of Accounts. The Uniform
System of Accounts, and | believe it's account 185 or
186, allows the utility to treat extraordinary itens
differently. And because the Conm ssion mght not agree
with what the utility has done, the practice has arisen
whereby the utility cones to the Conm ssion to get an
order, an Accounting Authority Order, authorizing it to
give those extraordinary itens different treatnent. And
the thinking about this is that well, rates are set up
based on a normalized year. W go to a lot of effort to
normal i ze the weather and normalize the costs and
normalize the revenues in order to predict a pro forma
or future year when rates will be in effect and rates
wi |l cover costs and leave a little bit extra for profit
which is what the systemrequires.

Ckay. So what happens? In reality, of
course, there's no such thing as a normal year. Every
year is out of whack. In every year, rates and costs do
not match. Either the custonmers are paying | ess than
they should or the conpany is earning nore than it

shoul d. Somebody is benefiting fromregulatory |ag.
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And regul atory lag just means that costs and revenues

have changed but they' re not reflected in rates.

So in that world extraordinary items are
treated under the Uniform System of Accounts, right,
they can be deferred to be dealt with |later, because
maybe it's a cost froma winter storm good exanpl e,
that just isn't reasonable for the conpany to have to
shell out for when it's not collecting rates that were
set wth such a thing in mnd. There's an exanple. But
we're not in that normal world. We're in the world of
the FAC. That's a different world.

The legislature created the authority to grant
these FACs, these RAMs, and in that situation there are
certain strictures placed on the conpany and on the
Commi ssion if you choose to go down that FAC road, and |
mentioned two of those, right, that the FAC continues in
operation until the Conm ssion changes it in a general
rate case or in a conplaint case; that if the Conmm ssion
creates an incentive plan in that FAC the Conmi ssion
cannot alter it until the termof the incentive plan is
conpleted. That statute specifically states the
Comm ssion cannot alter it. That's not directed at the
conpany or at the ratepayers. |It's directed at the
Comm ssion. It says don't touch it. You create it,

you're stuck with it. That's the situation we have.
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JUDCE CLARK: Is it your opinion or is it

Staff's opinion that if the Conm ssion orders that these
amounts flow through the FAC that that necessarily and

| ogically cuts the Comm ssion off fromissuing an AAO
for these anmounts?

MR, THOWPSON:  Yes.

JUDGE CLARK: And is that nerely because
they' ve al ready been distributed?

MR, THOWPSON:  Yes.

JUDGE CLARK: Gve ne just a second. | don't
have any nore questions for you at this tine. Are there
any follow up questions based on mne by the Conm ssion?
| hear none. Wth that we will nove on to Evergy's
rebuttal .

MR THOWPSON. Thank you, Judge.

MR, ZOBRI ST: Thank you, Judge. Am | Dbeing
heard properly here clearly?

JUDGE CLARK:  Yes.

MR ZOBRI ST: (kay. Thank you. Well, |
appreciate M. Thonpson's acknow edgnent that Staff has
recommended i nconsistent resolutions to both the Metro
and the Mssouri West case. To call it a disconnect is
a diplomatic way. It is absolutely inconsistent. And
the consistent way of dealing with this problemwould be

to apply Paragraph XI as it is witten this is an
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extraordinary cost, it is an extraordinary revenue. And

I f you look at the last portion of Paragraph XI, it says
for any other reason. And if you link that back to the
word extraordinary, we're tal king about extraordinary
costs and extraordi nary revenues.

We had a situation in Evergy Mssouri West of
an extraordinary cost that was excluded fromthe FAC
with Staff's approval recommendation. The Conmi ssion's
order is final. That has been excluded. And that is in
our view awaiting a disposition in the Accounting
Authority Order case. That's where it should go.

Simlarly in this case we have an
extraordinary revenue, a smaller amount than the costs
in Evergy Mssouri West but still a significant anount.
It should be treated in the same way. It should be sent
to the AAO case and there it should be dealt with, and
there the Conm ssion can begin to deal with the
jurisdictional allocation issue too.

Judge, you asked about a harmto Evergy Metro.
|f the FAC were applied in this case when it wasn't in
the Mssouri West case, we would be failing to deal with
the jurisdictional allocation issue and passing through
suns that reflect off-systemsales that were not made.
So that's a harmto Metro.

Finally | would say what we're trying to do
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here is to urge the Conm ssion to act consistently. The

FAC rule was drafted with this Paragraph Xl that gave
the Conm ssion the authority to either reject or affirm
the utility's proposal about extraordinary costs or
extraordi nary revenues that should not be passed
t hrough. That was done in the Mssouri Wst case. |t
shoul d be done in this case. That would be the fair
thing to do. The jurisdictional allocation issue can be
dealt with in the AAO case and the net hodol ogy issue be
dealt with in the rate case. But the Conm ssion was not
wong in the Mssouri Wst case. W think it would be
wrong because it would be inconsistent in dealing wth
revenues in this situation. Costs and revenues should
be dealt the same. Both issues should be taken up in
the AAO case and ultimately a decision would be nade in
the rate cases with regard to all of the other issues.

JUDGE CLARK: Thank you. One question cones
to mnd. Wy is Evergy asking that these revenues be
excluded fromthe FAC to an AAO and not excluded from
the FAC and being dealt with in the currently filed rate
case?

MR, ZOBRI ST: Because we need to have a
deferral order. And these costs should be excluded and
we believe that they should be deferred because they

relate to an extraordinary event, and the Conm ssion has
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historically dealt with extraordinary costs in

connection with Accounting Authority Orders. To the
extent that they include extraordinary revenues that
woul d turn into either a regulatory asset or a
regulatory liability, the AAOis the proper vehicle for
dealing with those. And then ultimately the cost issues
can then be dealt with in the rate case.

JUDGE CLARK: Thank you. In the Conpany's
opinion, if these revenues were excluded fromthe FAC
and an AAO were granted, could that AAO defer those
revenues to the currently filed rate case?

MR ZOBRIST: Well, we believe there's enough
tinme given that the rate cases were filed just five or
si x weeks ago that that can be dealt with, you know,

Wi th appropriate procedural orders in the rate cases.

JUDGE CLARK: | have no further questions.
Any questions fromthe Conm ssion?

CHAI RMAN SI LVEY: Judge, this is Conm ssioner

Silvey.

JUDGE CLARK: Go ahead, Chairman.

CHAI RVAN SI LVEY: Thank you, Judge. So |
woul d just like to clarify that |ast answer. |[|f the

Conmi ssion were to grant the AAQ, it could then be
di sposed of in the current rate case and the conpany is

not necessarily expecting us to defer it to the
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following rate case years down the road; is that rage %0
correct?

MR ZOBRIST: Well, | have to say |'ve not
conferred with ny client on that. ['mjust thinking

t hat because the rate cases were filed January 6 and
we're awaiting a procedural order that they ought to be
able to be dealt with in the pending rate cases
consistent with SPP resettlenent charges.

MR, STEINER: Chairman Silvey, this is Roger
Steiner. | could chime in. It could be dealt with in a
rate case or the FAC, the next FAC case after the AAO
deci si on.

CHAI RMAN SI LVEY: kay. Thank you. Thank
you, Judge.

JUDGE CLARK: Thank you, Chairman. Any ot her
Comm ssi on questions? Hearing none.

COMM SSI ONER HOLSMAN:  No questi ons, Judge.

JUDGE CLARK: Thank you, Conm ssioner Hol sman.
| have no additional questions. Wth that, M. Bentch,
when are transcripts of this --

MR, WLLIAMS: Judge?

JUDCE CLARK:  Yes.

MR WLLIAMS: This is Nathan WIllianms for
Publ i ¢ Counsel .

JUDGE CLARK: Go ahead, M. WIIians.
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MR WLLIAMS: | know!| said | didn't intend

to argue, but | do have a piece of information that the
Commi ssion mght find relevant.

JUDGE CLARK: Go ahead.

MR WLLIAMS: In addition to -- There was a
reference to Evergy West and being in a simlar posture
to this Evergy Metro case. There was an earlier case
involving Liberty dealing with the same type of issue in
terns of stormcosts and whether or not they should flow
through the FAC. The case nunber for that is
ER-2021- 0332.

JUDGE CLARK: Thank you, M. WIllians. M.
Bentch, when will transcripts be available for this
proceedi ng?

THE STENOGRAPHER: M instructions say March

JUDGE CLARK: March 4. Sounds good. Are
there any other matters by the parties that need to be
addressed by the Conmm ssion at this tinme?

MR, THOWPSON. No, thank you, Judge.

MR ZOBRI ST: Not from Evergy, Judge.

JUDGE CLARK: 1'd like to thank everyone for
their participation today. | understand that the
weat her did not nake it the nost conducive to do this

this norning so | appreciate everybody participating in
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anounts. Wth that, 1'mgoing to adjourn

t hese proceedings and we will go off the record.

a.m)

MR. THOWSON. Thank you, Judge.

( Thereupon, the proceedi ngs concluded at 9:50
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CERTI FI CATE OF REPORTER

STATE OF M SSOURI )
COUNTY OF COLE )

|, Beverly Jean Bentch, RPR, CCR No. 640, do
hereby certify that | was authorized to and did
st enographically report the foregoing Public Service
Conmi ssion Oral Argunents and that the transcript, pages
48 through 82, is a true record of my stenographic
not es.

| FURTHER CERTIFY that | amnot a relative,
enpl oyee, attorney, or counsel of any of the parties,
nor am| a relative or counsel connected with the

action, nor aml| financially interested in the action.
Dated this 7ih day Rf March, 2022. M
J.tuﬁ don. Be

Beverly Jean Bentch, RPR CCR No. 640
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