BEFORE THE PUBLIC SERVICE COMMISSION

STATE OF MISSOURI

In the matter of the Application for Authority

)



of Sendero SMGC LP Acquisition Company, and 

)

Sendero SMGC GP Acquisition Company to purchase
)
 

the partnership interests of DTE Enterprises, Inc.

)    Case No.  GM-2005-0136

and DTE Ozark, Inc. in Southern Missouri Gas 

)


 
 

Company, L.P., and for Southern Missouri Gas

) 

Company, L.P. to execute a Deed of Trust, Security 

)

Agreement and Financing Statement to secure a loan to
)

to complete the transaction.




)

STAFF’S RESPONSE TO EMPIRE DISTRICT 

ELECTRIC COMPANY’S APPLICATION TO INTERVENE


COMES NOW the Staff of the Commission and in response to the Commission’s December 2, 2004 Order Directing Filing, states:


1.
On December 1, 2004, Empire filed its Application To Intervene in this proceeding.  As its grounds for intervention, Empire stated:

Empire obtains natural gas transportation for its electric operations from an interstate pipeline, Southern Star Central Gas Pipeline, Inc., which also provides natural gas transportation to Southern Missouri Gas Company.  It is Empire's understanding that said interstate pipeline is fully subscribed at the present time.  Given this, Empire is concerned about the impact the proposed transaction could have on pipeline deliverability, although at this time Empire does not have sufficient information to fully assess said impact. (Empire’s Application, p. 2)

2.
On December 6, 2005, Sendero SMGC GP Acquisition Company (Sendero) and Sendero LP Acquisition Company and DTE Enterprises, Inc. and DTE Ozark, Inc. (DTE) filed Suggestions in Opposition to Application to Intervene Filed by Empire District Electric Company.  As the basis of their opposition, DTE and Sendero indicate that Empire does not have an interest in this proceeding that would justify intervention.

3.
On December 7, 2005, the Commission issued its Order Directing Filing, ordering the Staff to respond to Empire’s Application to Intervene by December 13, 2004.   

4.
The basis for evaluation of this proposal is the standard of “not detrimental to the public interest.”  This is the standard used when a Missouri regulated utility proposes to sell utility assets.  In making its recommendation, Staff defines “public interest” as the nature and level of the impact or effect that the proposed transaction might have on SMGC’s Missouri customers.  The fundamental concern, and the reason that the Commission has jurisdiction is that the public being served will not be impacted adversely or harmed by this proposed transaction.  Southern Union Co. v. Missouri Pub. Serv. Comm’n, 289 F.3d 503, 507 (8th Cir. 2002).

5.
Applying that standard in this case, Staff views the question concerning the issue raised by Empire as whether a change in ownership of the SMGC operations will have an effect on deliverability of natural gas on Southern Star Central Gas pipeline. Both Empire and SMGC do obtain natural gas transportation service from the same interstate pipeline, and Southern Star, is, if not fully subscribed, very close to being fully subscribed. (Empire Application at pp. 4.)   

6.
Southern Star is FERC regulated and is not regulated by this Commission and Southern Star is not a party to this case.

7.
Sendero has not, in this Application, asked for any expansion of its certificated territory.  As part of its overall investigation, Staff will determine whether Sendaro is aware of and has factored the capacity limitation on the Southern Star pipeline into its capital growth plans.  
8.
Granting intervention in Commission matters is discretionary with the Commission.  The Missouri Legislature granted the Commission broad powers to determine who may be granted intervention in any case and be heard before the Commission:

At the time fixed for any hearing before the commission or a commissioner, or the time to which the same may have been continued, the complainant, the public counsel, and the corporation, person, or public utility complained of, and such corporations and persons as the commission may allow to intervene, shall be entitled to be heard and to introduce evidence . . . . 

Section 386.420.1 RSMo (Supp. 1999) (Emphasis supplied).

9.
The Western District Court of Appeals has explained that under § 386.420, RSMo 2000, intervention is not a matter of right but that, “[i]f the P.S.C. sets a matter for hearing, then intervention is permissive . . . .”  State ex rel. Beaufort Transfer Co. v. Public Service Comm’n, 593 S.W.2d 241, 249-50 (Mo.App. 1979). 

10.
Similarly, the Missouri Supreme Court has stated that in rate cases, the Commission had some discretion as to the parties whom it shall admit:  

In State ex rel. Consumers Public Service Company v. Public Service Commission, Banc, 352 Mo. 905, 180 S.W.2d 40, 46 (involving a controversy between local utilities as to the control of a small territory) it was held that an ‘interested’ (§ 386.500) party might apply for a rehearing or for review; also that ‘ . . . the interest necessary to authorize intervention should be the same as that required to become a complainant,’ presumably under § 386.390 (then § 5686, RS 1939); also, that it was never intended that every citizen might participate in any case.  

State ex rel. Dyer v. Public Service Comm’n, 341 S.W.2d 795, 797 (Mo. 1960), cert. denied, 366 U.S. 924, 81 S. Ct. 1351, 62 L.Ed.2d 384 (1961).  .  

11.
In § 386.420.1, the Legislature used the term “may” concerning the Commission’s authority to grant intervention.  “The term ‘shall’ is used in laws, regulations, or directives to express what is mandatory.  U.S. Century Underwriters v. Hutchings, 952 S.W.2d 723, 725 (Mo.App. E.D. 1997).  ‘Use of the word ‘may’ in a statute implies alternate possibilities and that the conferee of the power has discretion in the exercise of the power.”  State ex rel. Nixon v. Boone, 927 S.W.2d 892, 897 (Mo.App. W.D. 1996).”  Allen v. Public Water Supply Dist. No. 5, 7 S.W.3d 537, 540 (Mo.App. 1999).   

12.
In this instance, in its grant of powers to the Commission, the Legislature used the term “may” meaning, as noted in Allen, that there are at least two alternate possibilities for the Commission when intervention is requested.  The Commission “may” allow intervention, or, in the alternative, “may” choose not to allow or grant intervention. 

13.
Further, this legislative grant of authority states that “[a]ll hearings before the commission shall be governed by rules to be adopted by and prescribed by the commission.”  In its rules governing intervention, the Commission required that:

The Commission may permit intervention on a showing that ---

(A) The applicant has an interest in the proceeding which is different from that of the general public;

. . . .

(C) Granting the proposed intervention would serve the public interest; or 
 

4 CSR 240-2.075(4) (Emphasis added).  

14.
The Commission, by its own rules, has maintained the discretionary nature of the grant of power from the Legislature.  The Commission does not have to allow intervention to any entity that applies to intervene, or, as the court noted in State ex rel. Rouveyrol v. Donnelly, 285 S.W.2d 669, 686 (Mo. 1956), the Commission could not operate efficiently. 

15.
Empire has stated a concern that Staff shares about the constraints on Southern Star’s system that serves both Empire and SMGC.  Staff favors the approach that allows the Commission to have all pertinent information available to the Commissioners as the basis of their decision.  Staff recommends, therefore, that Empire’s intervention be granted on the basis that the Empire intervention not delay the processing of this case, and that granting intervention will afford Empire the opportunity to provide the Commission its perspective on whether the proposed change in management and ownership will have a detrimental impact on Southern Star’s system.     


16.
The Commission has broad discretion to permit or deny intervention.  

WHEREFORE Staff suggests that granting intervention is discretionary with the Commission and the determination rests on the question of whether intervention is in the public interest.  Staff supports the approach that permits the Commission to have as much information as possible to make its decision and recommends that Empire’s application to intervene be granted.
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