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Joint Motion for Leave to Supplement the Record

COMES NOW the Staff of the Missouri Public Service Commission, on behalf of itself and Trigen Kansas City Energy Corp., Thermal North America, Inc. and the Office of Public Counsel, and for submission of the parties’ additional evidence as directed by the Commission in its November 30, 2004 order titled “ORDER DIRECTING STAFF TO FILE SUGGESTIONS IN SUPPORT OF STIPULATION AND AGREEMENT AND DIRECTING THE PARTIES TO FILE FURTHER DOCUMENTATION REGARDING THE COMMISSION’S JURISDICTION OVER CHILLED WATER” states:

1.
As the Joint Applicants and the Staff advised the Regulatory Law Judge in this case, it was their intent to submit the above-captioned case on an agreed-upon record.  In addition to the pre-filed testimony and schedules addressed in the Stipulation and Agreement, they contemplated the filing of certain interview transcripts, data request responses and other materials with the Commission as part of the record upon which the Commission may decide, without a hearing, the issue of its jurisdiction over the chilled water operations of Trigen-Missouri Energy Corporation.

2.
Attached hereto are the corrected interview transcripts of Brian Kirk (October 8 and 12, 2004) and Herbert Zien (October 12, 2004), responses to Staff’s data requests nos. 46, 66, 67, 68, 74 and 75, as well as copies of Trigen-Missouri Energy Corporation’s chilled water contracts.  Nearly all of these materials have been designated by the Joint Applicants to be “Highly Confidential” under the protective order issued in this case July 6, 2004.  These are the additional interview transcripts, data request responses and other materials that the parties contemplated filing to complete the evidentiary record upon which the Commission may decide, without a hearing, the issue of its jurisdiction over the chilled water operations of Trigen-Missouri Energy Corporation.  The parties have agreed that the interview transcripts may be used and considered for all purposes as if they are deposition transcripts.

3.
Further, to ease your review of the record on this issue, the parties provide the following list and agree that each of the following items should be considered as record items that may be relevant to Commission consideration of the remaining issue:
(a)
Applicants/Pre-hearing Brief, p. 12 through p. 18 and Appendices A and B;
(b)
Staff/Pre-hearing Brief, p. 4 through p. 7 and p. 14 through p. 21;
(c)
Applicants/Surrebuttal Testimony of Herbert Zien, p. 1, line 1 through p. 8, line 3;
(d)
Staff/Rebuttal Testimony of Phillip K. Williams, p. 27, line 28 through p. 32, line 11;
(e)
Transcribed Interview of Brian Kirk dated October 8, 2004, corrections dated November 23, 2004; 
(f) Transcribed Interview of Brian Kirk dated October 12, 2004; 

(g) Transcribed Interview of Herb Zien dated October 12, 2004, corrections dated November 23, 2004; and
(h)
Responses to Staff Data Requests 46, 66, 67, 68, 74 and 75.
4.
Joint Applicants, the Office of the Public Counsel and Staff are prepared to accommodate any Commission desire for a hearing or additional briefing should the Commission decide to examine witnesses or obtain additional legal analysis on the issue of its jurisdiction over the chilled water operations of Trigen-Missouri Energy Corporation.  In the event it decides to hold a hearing or order additional briefing, the Commission should note that on November 18, 2004 the Joint Applicants filed an amendment to their purchase and sale agreement that is dated November 11, 2004 and that the amendment extends by one year, to December 31, 2005, the date by which the transaction must close.  Nonetheless, Joint Applicants note that they would still prefer a decision this month or as early as possible, as they currently hope to close the transaction in late January 2005.

WHEREFORE, the Staff moves the Commission for leave to file, on behalf of itself and Trigen Kansas City Energy Corp., Thermal North America, Inc. and the Office of Public Counsel, the attachments to this pleading—the corrected interview transcripts of Brian Kirk (October 8 and 12, 2004) and Herbert Zien (October 12, 2004), responses to Staff’s data requests nos. 46, 66, 67, 68, 74 and 75, as well as copies of Trigen-Missouri Energy Corporation’s chilled water contracts—in supplementation of the record upon which the parties agree the Commission may decide, without a hearing, the issue of its jurisdiction over the chilled water operations of Trigen-Missouri Energy Corporation.
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