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Staff's Response to MGUA's Motion to Strike 

Portions of the Testimony of Daniel I. Beck


COMES NOW the Staff of the Public Service Commission of Missouri, and in response to MGUA’s Motion to Strike portions of the testimony of Staff Witness, Daniel I. Beck, states:

1. On July 1, 2004, at the hearing in this case, Midwest Gas Users’ Association (MGUA)
 made a motion to strike portions of the testimony of  Staff witness Daniel I. Beck.  The basis of the motion was that his testimony had “been offered in violation of the Commission’s rules of practice and procedure which require a party to set forth their case in direct testimony.” (Tr.  2198) – an apparent reference to 4 CSR 240-2.130(7)(A), and 2.130(8).

2. Those sections provide:

2.130(7)(A) Direct testimony shall include all testimony and exhibits asserting and explaining that party’s entire case in chief.

2.130(8) No party shall be permitted to supplement prefiled prepared direct, rebuttal or surrebuttal testimony unless ordered by the presiding officer or the commission. . . .

3. The purpose of the Commission’s rules is to simplify the hearing process and to avoid surprise.

4. At the time MGUA made its motion, MGE, the Office of the Public Counsel (OPC), and Staff had filed direct testimony supporting a class cost of service (CCOS) study.  The Federal Executive Agencies (FEA) had filed a CCOS study in rebuttal testimony.  MGE, OPC, Staff, and MGUA had all filed rebuttal testimony.  MGE, Staff, OPC, and FEA had filed surrebuttal testimony on the issue.

5. A review of Mr. Beck’s direct testimony (Exhibit 803) will confirm that it complies with the Commission’s rules.  Mr. Beck states that his class cost of service allocations, Schedule 1 to Exhibit 803, is the result of a study that he performed. (Ex. 803, page 2, lines 8-15; page 5, lines 1-5).  He discusses the steps that he took, the problems he encountered, and adjustments that he made. (Exhibit 803, pages 2, line 11 through page 5, line 5).  Thus, Staff has fully asserted and explained its position on CCOS in its direct testimony in compliance with 4 CSR 240-2.130(7)(A).

6. MGUA asserts that Mr. Beck has withheld “his substantive testimony until essentially his surrebuttal, not his rebuttal, but his surrebuttal, the Staff has violated this [sic] rules, and that’s forced all the rest of us to not agree with that, to his - - with his method that was revealed at that point to attempt to ferret out Mr. Beck’s position based on his testimony and that of other unnamed Staff witnesses in other proceedings.” (Tr.   p.2198)  

7. MGUA’s claim of surprise and disadvantage does not ring true nor does it hold up under scrutiny of the record.  First, its witness, Mr. Johnstone, devoted seven pages of his rebuttal testimony to Mr. Beck’s CCOS position.  (Exh. 600).  This indicates that Mr. Beck’s testimony sufficiently apprised MGUA of his position.  Second, in a case fraught with discovery disputes, MGUA never claimed that it needed to “ferret out” Mr. Beck’s position, in fact, it did not even take his deposition.  Third, counsel for MGUA did not seem to be at a loss in cross-examination of Mr. Beck.  MGUA seemed to have a very solid grasp of the development, nature and specific content of Staff’s CCOS methods and calculations.  (Tr. pp.  2202-2230)

8. Finally, the Commission should note that MGUA did not file a CCOS study to support its rate design proposals.
  MGUA did suggest, however, that it be permitted to file a CCOS study after the hearing has closed.  (MGUA Statement of Position, page 8, Paragraph VI. E.).  If MGUA asserts that it can properly file a CCOS study post-hearing, it should not be taken too seriously when objecting to Mr. Beck’s direct testimony that has not otherwise posed a problem for the Commission or the other parties.

WHEREFORE Staff recommends that MGUA’s Motion to Strike portions of Dan Beck’s testimony be denied as unfounded and unwarranted.
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� MGUA and Jackson County, Central Missouri State University, and University of Missouri at Kansas City have positions that are intertwined.  Staff will refer to MGUA to include the latter parties, as well, where appropriate.


� Whether MGUA’s suggestions in rebuttal testimony technically violated the same rules it invokes in seeking to strike Staff’s testimony is not a concern to Staff. MGUA’s position came as no surprise, and as all witnesses acknowledge, CCOS is but one element to be considered in designing rates.
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