STATE OF MISSOURI

PUBLIC SERVICE COMMISSION

At a session of the Public Service Commission held at its office in Jefferson City on the 21st day of December, 2004.

In the Matter of the Joint Application of Trigen-


)

Kansas City Energy Corp. and Thermal North 
 

)

America, Inc., for the Authority Necessary for the  

)
   Case No. HM-2004-0618

Transfer of Control, and Sale of All Stock Currently

)

Owned by Trigen Energy Corporation, Inc., to 


)

Thermal North America, Inc.




)

ORDER APPROVING UNANIMOUS STIPULATION AND AGREEMENT AND DISCLAIMING JURISDICTION OVER THE CHILLED WATER OPERATIONS OF TRIGEN-MISSOURI ENERGY CORPORATION 

On June 29, 2004, Trigen-Kansas City Energy Corp. and Thermal North America, Inc., filed a joint application seeking Commission approval of a transaction whereby Thermal North America would acquire the stock of Trigen-Kansas City.  Trigen-Kansas City is a Delaware corporation and a subsidiary of Trigen Energy Corporation.  Trigen-Kansas City holds a certificate of convenience and necessity from this Commission to provide steam heating service to the public in downtown Kansas City.  Thermal North America is a Delaware holding company and after the transaction will continue to operate Trigen-Kansas City’s steam system.  

On July 1, the Commission provided notice of the filing of the application to the public and to Trigen-Kansas City’s customers.  The Commission also established July 21 as the date by which any person wishing to intervene in this case should file an application to intervene.   No applications to intervene were filed.  

The Commission conducted a prehearing conference on August 16.  Following that conference, the Commission, on August 30, established a procedural schedule that would lead to a hearing beginning on November 22, and continuing through November 24.

The parties prefiled direct, rebuttal, and surrebuttal testimony.  On November 12, the parties filed a list of issues that identified several issues to be addressed by the Commission.  The applicants and the Staff of the Commission filed Prehearing Briefs on November 16. 

On November 19, the applicants, Staff, and the Office of the Public Counsel filed a motion asking the Commission to cancel the hearing because the parties had reached an agreement that would eliminate the need for a hearing.  The Commission canceled the hearing in an order issued on November 19.

The applicants, Staff, and Public Counsel filed a unanimous stipulation and agreement on November 19 that purports to resolve all contested issues regarding the sale of Trigen-Kansas City’s stock to Thermal North America.  A copy of the stipulation and agreement is attached to this order.  The stipulation and agreement does not resolve one issue raised by Staff that concerns the sale of Trigen-Kansas City’s sister corporation, Trigen-Missouri Energy Corporation, to Thermal North America.  But the stipulation and agreement provided that the Commission could make a decision on that issue based on the prefiled testimony, without convening a hearing.  As required by the stipulation and agreement, Staff filed suggestions in support of the stipulation and agreement on December 1.

Contingent upon the Commission’s acceptance of the stipulation and agreement, the parties waive their rights to call, examine, and cross‑examine witnesses; to present oral argument or briefs; to have the transcript read by the Commission; to rehearing; and to judicial review.  Section 536.060, RSMo 2000, gives the Commission the authority to accept a stipulation and agreement offered by the parties as a resolution of the issues raised in this case.

The stipulation and agreement contains several substantive provisions to which the parties have agreed.  Those provisions are as follows:

1) 
Trigen-Kansas City is required to comply with certain filing and reporting requirements;  

2)
The Commission is asked to waive the requirement found in its regulation that Trigen-Kansas City maintain its accounts based on the 1915 Uniform System of Accounts.  Instead, Trigen-Kansas City will maintain its accounts based on the Federal Energy Regulatory Commission Uniform System of Accounts for electric companies; 

3)
The parties agree that it is appropriate to use net original cost for valuing rate base.  The parties further agree that no acquisition adjustment from this transaction is to be considered in any future Trigen-Kansas City ratemaking proceeding;

4)
The parties agree that an asset impairment write-down recorded by Trigen-Kansas City and Trigen-Missouri in 2000 should not have been taken.  The parties ask the Commission to order that the asset impairment be reversed for accounting and ratemaking purposes; 

5)
The parties agree that for future ratemaking purposes, the original cost of the property purchased by Trigen-Kansas City from Kansas City Power & Light Company as of the March 1990 closing should be set at $21,722,306 for gross plant in service and $21,113,902 for the accumulated depreciation reserve.  The parties also state their agreement regarding the depreciation rates and balances maintained by Trigen-Kansas City; and 

6)  
The parties agree that Trigen-Kansas City, its corporate parents, and Thermal North America will gather and maintain the books and records of the company in the manner specified in the stipulation and agreement.  Furthermore, they agree that the companies will make those records available to Staff and Public Counsel for review.    

After reviewing the unanimous stipulation and agreement filed on November 19, the Commission finds that it should be approved.  An examination of the testimony prefiled by the parties, as well as the recommendations of the Commission’s Staff, indicate that the proposed transaction offers several benefits.  Thermal North America, the purchaser, will be financially stable and has expressed a willingness to invest the additional resources needed to improve the steam heating system operated by Trigen-Kansas City.  The Commission concludes that the proposed transaction, subject to the terms of the stipulation and agreement, will not be detrimental to the public, and should be approved. 

As previously indicated, the stipulation and agreement does not resolve one issue raised by Staff.  That issue concerns the chilled water operations of Trigen-Missouri.  Trigen-Missouri is a subsidiary of Trigen Energy Corporation, and as such it is a sister corporation to Trigen-Kansas City.  Trigen-Missouri’s stock is also being sold to Thermal North America, but Trigen-Missouri did not join in the application seeking approval of the sale, and is not a party to this case.  

Trigen-Missouri operates two chilled water systems in downtown Kansas City.  Trigen-Missouri uses steam purchased from Trigen-Kansas City’s steam operation to drive chillers that remove heat from a brine solution that is then piped to customers.  The customers use the chilled brine to operate heat exchangers that in turn operate air conditioning systems in the customers’ buildings.  The no-longer chilled brine is piped back to Trigen-Missouri’s chillers, rechilled, and again circulated through the system.  If the customers were not able to utilize the chilled brine provided by Trigen-Missouri, they would need to use electric power to operate chillers on their own property to run their air conditioning systems. 

Trigen-Missouri’s operations are not currently regulated by the Commission, and Trigen-Missouri does not believe that it should be subject to regulation in the future.  Staff, however, looks at the applicable definitions in the controlling statues and concludes that Trigen-Missouri is subject to regulation.

The statute to which Staff points is Section 386.020(20), RSMo 2000, which defines “heating company” to include entities that own, operate, manage, or control: 

any plant or property for manufacturing and distributing and selling, for distribution, or distributing hot or cold water, steam or currents of hot or cold air for motive power, heating, cooking, or for any public use or service, in any city, town or village in this state… (emphasis added)

Section 386.020(42), RSMo 2000, then includes “heating company” in the definition of “public utility.”  Public utilities are subject to regulation by the Commission. 


Staff concludes that since Trigen-Missouri is distributing cold water, it fits the definition of heating company and is subject to regulation by the Commission.  Staff recognizes that Trigen-Missouri has not applied to the Commission for permission to sell its assets and is not a party to this case.  However, Staff is concerned that if Trigen-Missouri is in fact subject to regulation by this Commission and does not obtain the Commission’s approval before selling its assets, the sale of the assets could be void under Section 393.190.1, RSMo 2000. 

The applicants contend that Trigen-Missouri is not subject to Commission regulation for several reasons.  First, they argue that Trigen-Missouri does not distribute chilled water to its customers so as to fall within the statutes definition because it is circulating a chilled brine solution, not potable water, and because its customers do not consume the chilled brine solution, rather it is merely circulated in a closed system of pipes.

After reading the statutory definition, the Commission must conclude that Trigen-Missouri is distributing cold water to its customers within the meaning of the statute.  Any distinction between chilled water and chilled brine is not meaningful within the terms of the statute.  That does not mean, however, that Trigen-Missouri’s chilled water system is subject to regulation by this Commission.

Trigen-Missouri provides chilled water service to only six large customers, including several governmental entities.  Those customers are served under multi-year, long-term individual contracts.  Trigen-Missouri does not make its services available to the general public and does not offer a set price by which a customer could choose to receive service. Trigen-Missouri will not take on new customers unless it can economically provide service to that customer, and has declined to offer service to potentially interested parties because the economic of the situation did not work for Trigen-Missouri.
  The applicants contend that these facts indicate that Trigen-Missouri is not offering its services to the public.  

Missouri’s court have consistently held that a company that supplies power or other services to customers on the basis of individual contracts without offering its services to the public at large is not acting as a public utility and is not subject to regulation by this Commission.
  That is a factual determination that will depend on the evidence presented in each particular case.
  

The evidence presented in this case indicates that Trigen-Missouri, as it is currently operated, is not offering its chilled water service to the public at large.  Furthermore, the Commission has never regulated chilled water service.  If this issue is presented to the Commission again in a different case, with different facts, the Commission may reach a different conclusion.  However, based on the record before it, the Commission is not convinced that it is in the public interest to assert jurisdiction over the chilled water operations of Trigen-Missouri. 

IT IS THEREFORE ORDERED:
1. That the Unanimous Stipulation and Agreement filed on November 19, 2004, is approved, and the signatory parties are ordered to comply with its terms.

2. That Thermal North America, Inc., is authorized to directly or indirectly acquire up to and including 100 percent of the equity interests of Trigen-Kansas City Energy Corp., according to the terms of the Purchase and Sale Agreement – Appendix D to the Joint Application.

3. That Thermal North America, Inc., and Trigen-Kansas City Energy Corp. are authorized to enter into, execute and perform in accordance with, or as may be permitted by or result from the terms of the Purchase and Sale Agreement – Appendix D to the Joint Application – as they relate to the transfer of the ownership of Trigen-Kansas City Energy Corp. to Thermal North America, Inc, directly or indirectly.

4. That Thermal North America, Inc., is authorized to enter into, execute and perform in accordance with, or as my be permitted by or result from, the terms of all other documents and to take any and all other actions which may be reasonably necessary and incidental to the performance of the transaction, as it relates to transfer of ownership of Trigen-Kansas City Energy Corp. to Thermal North America, Inc., directly or indirectly.

5. That the requirements of 4 CSR 240-80.020 are waived for Trigen-Kansas City Energy Corp., and it is directed to comply instead with the Federal Energy Regulatory Commission Uniform System of Accounts for electric companies.   

6. That the asset impairment taken by Trigen-Kansas City Energy Corp. in 2000 should not have been recorded by Trigen-Kansas City Energy Corp., and shall be reversed for accounting and ratemaking purposes. 

7. That the Joint Motion for Leave to Supplement the Record filed on December 3, 2004, is granted.

8. That all prefiled testimony and evidence offered by the parties, including the supplemental materials filed on December 3, 2004, are admitted into evidence. 

9. That this order shall become effective on December 31, 2004.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge
( S E A L )

Gaw, Ch., Murray, Clayton, Davis and Appling, CC., concur
Woodruff, Senior Regulatory Law Judge

� Zien Surrebuttal, Page 4, Lines 10-16.


� For example see State ex rel M.O. Danciger & Co. v. Public Service Commission, 275 Mo. 483, 205 S.W. 36 (Mo. 1918); State ex rel Lohman & Farmers Mutual Telephone Company v. Public Service Commission, 323 Mo. 818, 19 S.W. 2d 1048 (Mo. 1929); Love 1979 Partners v. Public Service Commission, 715 S.W.2d 482 (Mo. 1986); and Osage Water Company v. Miller County Water Authority, Inc., 950 S.W.2d 569 (Mo. App. S.D. 1997).


� For example see State ex rel Cirese v. Public Service Commission, 178 S.W. 2d 788 (Mo. App. K.C. 1944).
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