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PUBLIC COUNSEL’S MOTION OR RECONSIDERATION 

AND REQUEST FOR EXPEDITED TREATMENT
COMES NOW The Office of the Public Counsel (“Public Counsel”), and requests that the Commission review and overrule Regulatory Law Judge Woodruff’s ruling granting MGE’s motion to strike Schedule KKB-7 of Ms. Bolin’s true-up testimony and the question beginning on page 5, line 14 to the end of that page and page 6, lines 1 through 8.  The RLJ's grant of MGE's motion to strike should be reversed for two reasons: 

(1) The RLJ's ruling is erroneous and contrary to Section 536.070(8), RSMo 2000 because the testimony (Ex. 234) was admitted without objection in that MGE sat silent when the Judge specifically asked for objections when Public Counsel offered Ex. 234.  By not objecting to Public Counsel's offer of Ms. Bolin’s true-up testimony at the time Ms. Bolin’s true-up testimony was admitted into evidence as Exhibit 234, MGE failed to timely raise its hearsay objection and thus waived the objection.  Without preserving its objection, MGE could not resurrect the hearsay objection in its motion to strike long after it was admitted.  This ground alone mandates reversal of the grant of the motion to strike.  

(2) The RLJ's ruling is erroneous and contrary to court decisions on the evidentiary basis for the opinions of expert witness because the testimony and schedule KKB-7 are admissible to demonstrate the basis upon which Ms. Bolin based her exclusion of certain legal fees as unreasonable and imprudent rate case expenses.  As part of her audit of the rate case expenses, Ms. Bolin testified as to the amount that should be included in the cost of service and identified how Public Counsel arrived at its adjusted rate case expense.  (Ex. 234, p. 2, lines 12-19; p. 3 l. 1-7).  Part of the expenses that she disallowed in her audit of the rate case expenses were legal fees, in particular some of the fees billed by Kasowitz, Benson, Torres and Friedman.  She had independent knowledge based upon her review of rate case expenses for her almost ten year tenure as a regulatory auditor for the Office of the Public Counsel that the hourly rate billed by that firm of $670-$690 was outside the normal range of hourly fees for legal services usually incurred by utilities in rate cases before the Missouri Public Service Commission.  She had never seen hourly rates "anywhere close" to that range.  (Tr. 2563, l. 15 to 25; Tr. 2564, l. 1-5).  In her testimony, she identified the basis for her opinion and conclusion that a portion of the KBT &F legal fees should be excluded as excessive, including research that served to further confirm her observations and her calculation of her recommended rate case expense for KBT &F charges.  (Ex. 234, p. 4, l. 15 - 19; p. 5, 1. 1- 21; p. 6, l. 1-21; p.7, l. 1-21; p. 8, l. 1-21).  Public Counsel does not abandon its position that all evidentiary objections to Ex. 234 were waived by MGE's failure to timely object when the exhibit was offered.  The admitted evidence in Ex. 234 was improperly struck because that evidence is admissible to show the factual basis of Regulatory Auditor Bolin's expert opinion and calculation of appropriate and allowable rate case expenses.

Statement of Facts

At the true-up hearing that was held on July 23, 2004, Public Counsel offered the pre-filed true-up testimony of Kimberly Bolin, a Public Utility Accountant for the Office of the Public Counsel for almost ten years, on the issue of rate case expense.  After conducting the appropriate foundation questions, Public Counsel offered into evidence as Exhibit 234 Regulatory Auditor Bolin’s pre-filed true-up testimony, including all schedules.  MGE did not object at that time.  The RLJ invited objections, and hearing no objection, admitted Ex. 234 into evidence:

MR. MICHEEL: With that, Your Honor, I would move the admission of Exhibit 234.

JUDGE WOODRUFF: All right.  234 has been offered into evidence.  Are there any objection to its receipt?  Hearing none, it will be received into evidence.

(Tr. p. 2557, l. 15-20). 

Because none of the counsel, including Mr. Hack representing MGE, stated any objection to the admission of Ex. 234 or any part of that exhibit, the RLJ admitted Ms. Bolin’s testimony and schedules into evidence.  After the admission of the exhibit, Mr. Micheel further questioned Regulatory Auditor Bolin concerning her recommendations and the basis for her recommendations.  During that questioning as part of the rebuttal case, Ms. Bolin testified that during her almost ten years with the Office of the Public Counsel she reviews the billings associated with rate case expenses as something she usually does in each case.  (Tr. 2563, l. 15-24).  In those reviews, she had not seen any attorney hourly fee rates in the $670-$690 range or anywhere close to that range.  (Tr. 2563, l.25; Tr. 2563, l. 1-5).

The Staff attorney cross-examined Ms. Bolin.  Mr. Hack, counsel for MGE, then cross-examined Ms. Bolin.  Subsequent to the admission without objection of Exhibit 234 and after cross-examination by Staff and MGE, MGE for the first time raised an objection to certain portions of Ms. Bolin’s as hearsay.  Counsel for MGE stated:

And the basis for the motion to strike is that these – the documents KKB-7 and the attachment to it clearly are hearsay in an out of court statement, an opinion offered in writing by Mr. Dandino, who is not here to testify. (Tr. p. 2577, l. 11-15). 

In response to MGE's untimely objection, Public Counsel pointed out that the items sought to be struck had been admitted into evidence without objection and thus MGE had waived its objections to Ex. 234, including its hearsay objection.  (Tr. p. 2578, l. 4-7).  Public Counsel also noted that Ms. Bolin, as an expert in regulatory accounting, in presenting her opinion and recommendation, may rely upon hearsay evidence.  This was the situation when she researched the issue of appropriate hourly range of legal fees that should be allowed as a rate case expense and turned to Mr. Dandino and the Missouri Bar Association survey of attorney fees as information resources to provide her analysis.  (Tr. 2578, l. 8- 19; Tr.  2580, l. 9-20).  Staff supported Public Counsel's position.  (Tr. 2579, l. 3-7).

The RLJ sustained the motion to strike.  He ruled that Ms. Bolin was not an expert on the reasonableness of legal fees and, therefore, she could not rely on hearsay statements for that issue.  Since "[t]hose statements are hearsay for which the author of that hearsay cannot be cross-examined," the RLJ granted the motion to strike.  (Tr. 2580, l.23-25; Tr. 2581,l. 1-6).  The RLJ did not address the waiver of the objection by MGE's failure to timely object when the exhibit was offered and admitted into evidence.

Argument

Objection Waived

The RLJ erroneously considered and granted MGE's untimely objection long after Ex. 234 was offered and admitted into evidence without objection.  Recognizing and granting MGE's hearsay objection in this manner is contrary to Section 536.070(8), RSMo and well established case law.  Section 536.070(8) RSMo. 2000 provides that “[a]ny evidence received without objection which has probative value shall be considered by the agency along with the other evidence in the case.”  State ex rel GS Technologies Operating Co., Inc v. PSC, 116 S.W.3d 680 (Mo. App. 2003).  When evidence of one of the issues in the case is admitted without objection, the party against whom it is offered waives any objection to the evidence, and that evidence may be properly considered even if the evidence would have been excluded upon a proper objection.  Reinert v. Director of Revenue, 894 S.W.2d 162, 164 (Mo. banc 1995).

MGE’s failure to object when Ex. 234 was offered and admitted acted as a waiver of all objections to the exhibit and any part of it, including this belated hearsay objection.  While statements in violation of evidentiary rules do not qualify as competent and substantial evidence in administrative proceedings, that is only true “when proper objection is made and preserved.”  Concord Pub. House, Inc. v. Director of Revenue, 916 S.W.2d 186, 195 (Mo. banc 1996).  In this proceeding, MGE failed to make and preserve a timely objection to the admission of Ms. Bolin’s testimony.  In fact, MGE did not object to the admission of Ms. Bolin’s testimony (Exhibit 234) even though the RLJ paused and provided an opportunity for any party to interpose an objection by specifically asking if there were any objections.  (Tr.2557, l. 17-20).  The RLJ announced that he heard no objections and admitted Ex. 234 into evidence.  (Tr. p. 2557, l. 15-20) 

When an objection to evidence is not timely, this constitutes a waiver of the claim that the evidence is inadmissible.  Liszewski v. Union Electric Co., 941 S.W.2d 748, 752 (Mo. App. 1997); Moto, Inc. v. Bd. Of Adjustment of City of St. Louis, 88 S.W.3d 96 (Mo. App. 2002). 

All probative evidence received without objection in a contested case must be considered in administrative hearings.  Concord Pub. House, Inc. v. Director of Revenue, supra, 196; Section 536.070 (8), RSMo.  Ms. Bolin’s testimony was admitted as evidence in this case without objection and, pursuant to the statute, it is lawful and appropriate for the Commission to consider this evidence relating to the appropriate level of rate case expenses in this case.  Hearsay evidence admitted without objection maybe utilized as substantial and competent evidence to support an administrative agency's findings.  Animal Shelter League of Ozarks v. Christian County Bd. of Adjustment, 995 S.W.2d 533, 541 (Mo. App. 1999)

Testimony and Schedule admissible as basis for Expert witness' opinion evidence

Notwithstanding that the RLJ erred in granting MGE's untimely motion after waiver of its objections, the testimony and schedule struck was properly admissible even if MGE would have preserved its objection at the proper time.  The matter at issue here is the admissibility of the information that served as the basis of Ms. Bolin's opinion and recommendation as a public utility accountant in examining the MGE rate case expenses. 

An expert witness may base an opinion in part on inquiries made to obtain relevant information even though the sources of that information may constitute hearsay and would ordinarily be inadmissible.  Whitnell v. State, 129 S.W.3d 409 (Mo. App. 2004); State v. Barron, 400 S.W.2d 33, 37-38 (Mo 1966); State ex. rel. Mo. Highway and Transportation Commission v. Sisk, et al, 954 S.W.2d 503, 509 (Mo.App.1997).  In the Sisk case, an appraisal expert could properly testify as to the detail of sales not as independent, substantive evidence of the value of the property, but instead as support and background for the expert's own opinion as to the property's value.  The facts or data upon which an expert bases an opinion may be based upon hearsay sources, but must be of a type reasonably relied upon by experts in the field in forming opinions or inferences upon the subject and must be otherwise reasonably reliable.  Section 490.065.3, RSMo.; State ex rel. MHTC v. Matula, 910 S.W.2d 355, 358-359 (Mo App 1995); Davolt v. Highland, 119 S.W.3d 118 (Mo. App. 2003). 

Ms. Bolin was an experienced public utility accountant who has been examining rate case expenses, including legal fees charged utilities, for almost ten years.  She testified she has never seen in Missouri rate cases, anywhere close to the range of rates charged to MGE by the New York law firm in this case.  In addition to her testimony, she sought information from an attorney in the Office of the Public Counsel, who had been a member of the Missouri Bar since 1975 with nearly ten years of recent Missouri regulatory experience as well as considerable experience in retaining attorneys in Missouri and other states for clients.  This was a reasonable source to seek reliable information.  

In addition, she reviewed a legal fee survey from the Missouri Bar Association recommended by that attorney that provided ranges of fees charged in Missouri, including for administrative and regulatory work.  Again, this is a reliable source for the type of information a public utility accountant or auditor would need to evaluate whether MGE incurred appropriate and prudent expenses for legal work performed as part of this rate case.

Expedited Treatment Requested

Public Counsel requests expedited treatment of this motion.  Public Counsel received the transcript of this true up hearing late in the day on July 28, 2004.  Public Counsel filed this motion as soon as possible after it received the transcript.  Because initial briefs are due August 2, 2004 and reply briefs are due August 16, 2004, there is a need to resolve this evidentiary matter so that Public Counsel can properly address this vital evidence in its briefs and the PSC can consider the entire evidentiary record.

WHEREFORE, Public Counsel requests the Commission reverse the presiding officer's erroneous ruling that that struck certain portions of Ms. Bolin’s true-up testimony Exhibit 234 and overrule MGE's untimely and incorrect hearsay objection.
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