 EXHIBIT 13,01

' ENVIRONMENTAL LIABILITY AGREEMENT F E E.E é:{‘?,ﬂ

n (3

ENVIRONMENTAL LIABILITY AGREEMENT (the "Agreement"), dated as

of _ , 199 between WESTERN RESOURCES,

INC., a Kansas corporation ("Seller") and'SOUTHERN‘UNION_COMPANY,

a Delaware corporation ("Buye:").

v

WHEREAS, Seller and Buyer have entered into an Agreement for

Purchase of Assets dated as of . ' 1993, (the "Asset Purchase
Agreement"),'in which this Agreement is incorporated by reference

pursuant to Article XIII of the Asset Purchase Agreement; and

WHEREAS, BuYer'and Seller desire to pfovide a framework for

the liability of the parties for Environmental Claims and for the
sharlng of Environmental Costs; | |

NOW, THEREFORE, in consideration thereof and of the respectlve
covenants, representations and warranties herein contained, the
parties agree as follqws: , ' |

Article 1 ASSUMPTION'OF I@ABILITY;_Except as hereinafter
provided, Buyer hereby (a) assumes and agrees to be responsmble for
all Environmental Clalms now pending or that may hereafter arise
wifh respect to the Assets and‘thé Business and (b) agrees to pa&,
perform and discharge, as and when aue and payable, all
Ehvironmental‘Costs with respect to such Environmental Claims.
Buyer hereby agrees, except as herein provided, to indemnify and
hold Seller harmless from and égainstvall-Environhehtal Claims and
Environmental Costs which Buyer has aséumed or agreed to be

responsible for pursuant to this Article 1. The procedures set
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forth in_séction 12.02 of the Asset Purchase Agreement concerning
recovery of costs for matters subjeci to. indemnification ére
incorporated herein by reference and made‘a‘part hereof, and Seller
and Buyer agree to comply with the procedures set forth in said
seCtion_lz.Oz in making any claih_relating]td indemnification. For
ﬁhe purposes of Buyer's assumption of liability, agreement to pay,
perform and discharge and to indemnify set forth'in this Article 1,
Article 2(c)(v) and Articie 2(d) only, the term "Enviroﬁmental
Claim” shall include, in addition to those claims which are
included within such term as defined in the Asset Purchase
4Agreément, any and all such claims and other matters hereafter
arising which are based in whole or in part upon (A) any amendment
or modificatién‘ whiéh 6ccurs‘ after the Closing Date of any
Environhéntal Law which is extant on the Closing Date; (B) any law,
statuté,.ordinance, rule, regulation, order or determination of any -
governmental authority or agency enad'ted or adopt'ed after the
Closing Date which would, if such law,.statufe, ordinance, rule,
regulation, order or déterminaﬁion were in effect.on the Closing
Date, be an Environmental Law; or (Ci any change in interpretation
of any Environmental Laﬁ after the Closing Date by any court or by
any _gdvernmehtal agencies having authority. to enforce such
Environmental Law. |

Article 2. DEFINITION OF COVERED MATTERS. (a) Definition. As
used herein, the term "Covered Matters" shall mean and refer to
all Environmental Claims and Environmenta} Costs related to the

Assets or the Business which (i) arise out of or are based upon

2
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Environmental Laws, and (ii) are not included in Assumed

-Liabilities.

 (b) Newly Discovered Matters. Covered Matters that are
~discovered by deer prior to the‘date'which is two (2).years
following the date of this Agreement shall be subject to the cost
sharing p;ovisione contained herein. All Covered Matters
discovered by Bujer more than two (2) years following the date of
this Agreement shall be the sole responsibility of Buyer.

(c) Shared Liability. (i) Insurance First'Line'of Recovery.
Seller shall nundertake, et its sole expense; to conduct- an
] Environmehtal Insurance Archaeology SurQey ("Sufvey") for 4all
Plants and other locations identified on Schedule 6.18 of the Asset
Purchase Agreement within thirty (30) days of the Clesing Date and
promptly thereafter provide Buyer with the results of the Survey.
To the extent 'that Seller may lawfully do so without adversely
affecting the insurance coverage disclosed by the Survey,'Seller
hereby agrees that the-insurance coverage disclosed by that Survey
shall constitute the first line of recovery. Forvany Covered
Matter discovered by Buyer after Closing, Buyer shall as promptly
as possible after the diseovery of sueh Covered'Matter provide
notice of such dlSCOVEIY, together with'all factual information and
copies of all notices, env1ronmental assessments, reports and other
information, to Seller's Environmental Services Department so as to
allow Seller towerovide prompt and'timely notice to the eépropriate
insurance carrier or carriers identified in the Survey. The parties

\

thereafter agree to cooperate in the filing and prosecution ef
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claims with the appropriate insurance carrier(s) in a manner.that
the parties mutually agree so as tovexpeditiously ptosecute such
claims. Amounts recovered from such insurance carrier(s) from the
prosecution of such claims shall, after allowance for Seller's post
closing outside legal fees and other reasonable out of pocket
‘expenses, be paid to Buyer. In the event insurance recovery'is
protracted, the parties shall accelerate the shared cost provisions
of subparagraphs (c)(ii) through (v), crediting subse@uent
insurance or PRP conttibutions to the parties as their interests
appear in'subparagraphs (iv) and (v).'
| (ii) Potentially Responsible Party First Line of Recovery.

In those instances where.other Potentially Responsible Parties
(PRPs) ‘are‘ identified" for purposes of cost .snaring in the
remediation of any site, amounts recovered from such PRPs shall,
after aliowancetfor_Buyer'and Seller's post closing‘outside legal
fees and other reasonable out of pocket eXpenses, be paid to BuYer
and credited against the cost incurred With respect to such
tequired‘remediation. In the event PRP recovery is protracted, the
parties shall accelerate the sharing of cost as provided for in
subparagraphs (c)(iii) througn (v) hereof, crediting subsequent
‘insurance or PRP contributions to the parties as their.interests
appear in subparagraphs (iv) and (v).. If Seller and'Buyer agree
to S0 accelerate the sharing of costs, then Seller shall, prior to
the application of any subsequent insurance proceeds or PRP
contributions, be entitled to receive reimbursement'of amounts

advanced under subparagraph (c)(v) for post-closing costs incurred
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in connection with Covered Matters as provided herein pursuant to
said subparagraph. | ’

(iii) Recovery of Remediation Costs through Regulated Cost of
Service. In addition to seeking the relief contemplated under
' subparagraphs (c¢)(i) or (ii), Buyer shall request from the
appropriate regulatory agency having jurisdiction in the state
where any remediation site is located for authority to'inciude the
coet incurred by Buyer in conhection with the remediaﬁion of such
site, abovelthat recovered under subparagraphs (c)(i) or (ii), in
its epplioable rates or other charges for service. Notwithstanding
anything to the contrary contained in this Agreement, Buyer shall
reteio complere discretion as to the timing ofvany filings with the
appropriate regulatory ageﬁcies and may seek to recover such amount
in rates either before or after the .recovery. ofl any ’emounts~'
pursuant to any other provision of this'agreement. Bhyer eﬁall be
deemed to have recovered in its applicable rates or other charges
for servioe an amount eqﬁal to the greater'of (A) the amount
actually authoriZed for inclusion in BuYer's applicable rate or
other charges for service'reflected in tariffs, or (B) the amount
thch wou}d be recovered if.Buyer would have'been authorized to.
include in its applicable rate or other charges for service
reflecred in tariffs an amount,ﬁhich would have been autHorized-for
such inclusioﬁ if Buyer's request for inclusion had been accorded
the treatment acoorded similar expenditures under similar facts and
circumstancesvby the applicable regulatory, agency.

(iv) Buyer's Initial Sole Liability Amount. Upon exhaustion
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of relief.contemplated under subparagraphs (c) (i), (11) and (111), 
: Buyer shall thereafter bé solely liable (as betweéﬁ.Seller»andv
Bﬁyer) for the paYment of costs incurred by prer'or_séllet in
connection with Covered Mat;ers in excess of the amounts received
by Buyer under . subparagraphs (c)(i); (i) and '(iii) iﬁ the
aggregate amount of Three Million Dollars (§3,000,000.00), without
regard to the humber of claims cbnéerning Covered Matters reqﬁired
to reach said amount. V

(v). Buyer/Seller Shéred Liabiiity'Amounp. Upon exhaustion of
rélief éontemplated under subﬁaragraphs (c) (i) through (iv), Buyer
aﬁd Seller shall share equally in payment ofvcosts'incurred by |
Buyer in connection with Covered Matters in excess bf_the amounts
-received by Buyer under subparagréphs (c) (1) throﬁgh (1i1) (6r}paid
by Buyer'under subparagraph (c)({iv)) to 8 maximum aggregate amoun£
of Fifteen Million Dollars ($15,000,000.00), without regard to the
number éf claims concerning Covered Matégrs requi#ed to rea¢h said,
émount. Notwithstanding anything to thé contQafy herein, Seller's
‘total-liability for Covered Matters shall be limited to the amount
of Seven ﬁillioh Five Huhdred Ihousand‘Dollars ($7,500,000.00), and
Buyer shall indemnify and hold Seller harmless with respect to all
dlaims, costé, demands and liabilities with respect to all other
Covered Matters. | | |

(d) Limitation'on Seller's Liability. Seller's liability
unde£'Subparagraph (c) above shall terminate upon that daté (the
"Termination Date'") which is fifteen (15) years after the Closing

Date. From and after the Termination Date, Seller shall have no

6
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further obligations or responsibilities with respect to all other
Covered Matters.

(e) Costs Inctrred,by Buyer and Seller. For the purposes of
this Agreement, Seller and Buyer agree that the costs incurred by
Buyer or Seller with respect to Covered Matters for which the other
party is l;able pursuant to Subparagraph (c) above shall include
only costs and expenses actually paid to unrelated third parties,
and in no event.shall Buyer or Seller be'respohsible for nor shall
either party receive credit for (i) pre—closing~costs or expenses,
or (ii) any costs or expenses pald with respect to any of either
party's employees or any of either party' s overhead. Each party
hereby agrees to use its best reasonable efforts to control costs .
incurred for whlch the other party may be responsible and shall
provide such other party w1th quarterly reports of costs lncurred

(£) Duty to Consult Buyer and Seller shall at all times
consult with and keep each other apprised of all act1v1t1es ~and
costs incurred in connection with Covered Matters, and Buyer and
Seller shall‘indemnify and hold the other party harmless from any
unreasonable expehse incurred. Each party shall apprise the'other
party of those respective activities on a quarterly interval on:all
active Covered Matters, | |

(g) Standstill Agreement in the event either Buyer or Seller
is notified that they or either of them is asked to respond as a
. Potentially Responsible Party ("PRP") under any federal, state or
local law or regulation with regard to a Covered Matter, the party

' receiving such notice shall notify the other party of the receipt
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.0of such notice, énd‘shall' deliver a copy of all notices and
documents received, within ten (10),business‘days after receipt.
With regard to Covered Matters, Buyer and Seller each covenant and
agree not to sue thebpther or attemét in any manner -to avoid
re'sponsibility as a PRP by seeking or attempting to shift or
allocate responsibility to the other. Buyér and Seller agree to
c§6§erate in the identification of all other PRPs for purposes of
participation, remediation cost sharing and liabllity to regulatory
agencies. | |

Article 3. 'MISCELLANEOUS. (a) Dispute Resolution. No.party
to this Agreement shall be entitled to take legal aétion with
' reépect to any dispute rela;ing hereto uﬁtil it has complied in
good faith with the foilowing alternative dispute resolution
procedufes, provided however, this Article shall not apply to the
extént it is deemed necessary to take legal action immédiately to

preserve a party's adequate remedy.

(i) Negotiation. The parties shall atéempt promptly and in
gbod-faith to resolve any dispute arising out of or relating to
this Agréement, thiough negotiations between represenﬁaﬁives who'
have authority to settle the controversy. -Any party may give the
vother party written notice of'ény such diSpute‘not resolved in the
normal course §f such negotiations. Within twenty (20) days after
delivery of the notice, representatives of both parties shall meet:
at a mutually accéptable time and place, and thereafter as often as
they reasonably deem necessary, to exchange information and to

attempt to resolve the dispute, until the parties conclude that the
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‘dispute cannot be resolved through unessisted negotiation
Negotiations extending sixty (60) days after notice shall be deemed
- at an impasse, unless otherwise agreed by the parties.'

If a negotiator for a party hereto intends to be accompanied,
-at a meeting by an attorney, the other negotiator(s) shall be given
at least ten (10) business days' notice of such intention and may
also be‘accompanied by'an attorney. All negotiations pursuant to
this Article are confidential and'shall be treated as compronise
and settlement negotiations for purposes of the Federai and state
Ruies_of Evidence.

| (11) ADR Procedure. If a dispute with more than $100,000.00

at issue has not been resolved within sixty (60) days of the
disputing party's notice, a party wishing resolution of the'dispute
("Ciaimant") shall initiate assisted Alternative Dispute Resolution
(ADR) proceedinés as described in this Article Once the Claimant
has notified the other ("Respondent“) ‘of a desire to initiate ADR_
proceedings, the proceedings shall be governed as follows: By'
mutual agreement, the oarties'shall select the ADR method they wish

to use. That ADR method may include arbitration, mediation; mini-~
| trial, or any other method which best suits the circumstances of
the dispute. The parties shall agree in writing to the chosen ADR
method and the procedural rules to-be‘foliowed within'thirty (30)
days after receipt of notice of intent to initiate ADR proceedings.
To the extent the parties arevunable to agree on procedural rules
- in whole or in part, the current Center for Public ReSources-(CPR)

Model Procedure for Mediation of Business Disputes, CPR Model Mini-
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tfial Pfocedhre, or CPR Commercial Arbitration Rules--whichéver-
applles to the chosen ADR méthod--shall control, to the extent such
" rules are consistent/with the provisions of this Article. 1If tﬁe
"parties aie unable to agree on an‘ADR method, the method shall be
arbitration.

The parties shall select a single neutral third party (a
"Neutral“) to preside over the ADR procéedings, by the fbllowing-‘
procedure:" Within fifteen (15) days after an ADR ‘method;.is
established, the Claimant shall submit a 1ist of five (5)
acceptable Neutréls to the Respondent. Each Neutral listed shall
bé sufficiently qualified, including"demonstrated neutrality,
eXpefience'and competehce regarding_ﬁhe‘subject matter of the
dispﬁte. A Neutral shall Ee deemed to have adequate experience if
an attorney or former judge. None of the Neutralé may be pfesent
or fbrmer empléyees,_aﬁtcrneys, or agents of either party. The
list shall supply infotmaﬁion about each Neutral, includiﬁg
address, and relevant b&ckground -and ‘eXperience (ihcluding
education, empioyment'hisﬁory and prior ADR assignmeﬁts). 'Within
fifteen (15) days after receiving the Claimant's list of Neutrals,
the Respondent shall select one Neutral from the list, if at least
" one individual on the list is acceptable to the Respohdent. If
none on the list are acceptablé td the Respondent, the Respondent
shall submit a list of five (5) Neutrals, together with the above
background information, to the Cléimant. Each of the ﬁeutrals
shall meet the coﬁditions stated above regarding thé Claimant's

Neutrals. Within fifteen (15) days after receiving the

10
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Respondent's list of Neutrals, the Claimant shall select 6ﬁe
Neutral;'if at least one individual on the liét is acﬁeptable'to
the Respondent. If none on the liSt/ arel acceptable to the
Claimant, then the patties'shall request assistance from the Center
for»Public Resources, Inc., to select a Neutral.

The ADR'proceeding shall take place within thirty‘(BO) days
after the Neutral has been éelected. The Neutral shali issue a
writtén‘decision within thirty (30) days after the AbR proceeding
is complete. Each party shall be respohsible for an equél share of
the costs of the ADR proceéding. The parties agree that any
- applicable statute of limitations shall be tolled during the
pendenéy of tﬁe ADR procéedings, and no legal action may be brought
in‘connection with this agreement during the pendency‘of an ADR
procéeding.

The Neutral's written decision shall become final and‘binding
‘on_the parties, ﬁnless a party objects in‘writing within thirty
(30) days of receipt of the decision. The objecting>party may then
file a lawsuit in any  court éilpwed by this Contract. The
Neutral's written décision and the record of the proceeding shall
be admissible in the objecting party;s lawsuit.

’(bj_;ncorporation‘sy Reference. This Agreement constitutes a
part of thé Asset Purchase Agréemént dated _+ 1993 between
the parties. | |

(d) .Savings Provision. This Agreement, and the terms,'
proyisions, covenants and agreements cphtained herein, -sha11’

11
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survive the Closing.

(d) Defined Terms. All tecms used herein as defined terms and
not defined herein shall have the meaning set forth in the Asset
Purchase Agreement. |

Article 4. WARRANTIES.AND‘REPRESENTATIONS CONTAINED IN THE
ASSET PURCHASE AGREEMENT. Notwithstanding any provision that may
be contained in this Agreement or the Asset Purchase Agreement to
the contra;y( the terms and the conditions of this Agreement shall
not affect, or in any way limit, any claim for an Indemnifiable
Loss that Buyer may have arising out of any breach of the Seller}s
warranties and representations contained in the Asset Purchase
Agreement,‘including, but not limited to Section 6.18 thereof, and
not withstanding the provisions of Article XII, Loss in the event
of a breach of the warranties and representations contained in
Section 6.18 in the same mannet as provided for otner indemnifiable
Losses under Article XIi of the Asset Purchase Agreement.

IN WITNESS WHEREOF The parties hereto have duly executed this
Agreement as of the date first above written.

| THIS AGREEMENT CONTAINS A BINDING ARBITRATION PROVISION WHICH

MAY BE ENFORCED BY THE PARTIES._

BUYER

By

SELLER

By
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