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INTRODUCTION

This brief addresses two issues: First, the question posed by the Commission regarding whether this matter should be decided on the merits, or whether, given the fact that Laclede Gas Company (Laclede) has twice implemented new general rate tariffs, pursuant to the settlements in each of two subsequent rate cases, the issue remanded for further Missouri Public Service Commission action is moot.  Second, whether the Commission should announce findings of fact and conclusions of law supporting its earlier decision regarding the whole life depreciation method Laclede should have used in determining its revenue requirement in this case, or whether a whole life method of depreciation that includes an added component for estimating (negative) net salvage, and should set forth findings of fact and conclusions of law in support of the use of that method.  

For the reasons set forth below, Public Counsel continues to believe that this matter is moot. In the alternative, Public Counsel respectfully suggests that the Commission should articulate findings of fact and conclusions of law in support of its initial decision, which was made in the context of a general rate case in which the Commission had the opportunity to consider all relevant factors impacting Laclede’s rates.

Facts and Procedural History


Many facts and procedural matters in this case concern issues long ago resolved.  For purposes of this brief, the relevant facts include the following information.

Laclede Gas Company, a regulated utility, filed its last twentieth century application to increase the rates it charges its Missouri customers for natural gas service in January 1999.  At the evidentiary hearing in this matter, the Commission Staff presented the testimony of Paul Adam, who advocated a change in the way Laclede should account for the net salvage component of its depreciation rates.
  Laclede presented testimony in favor of continuing to accrue a depreciation reserve in the method it was currently using, a method that had, by the time of the hearing, resulted in the collection of funds from Laclede customers of amounts that far exceeded its plant retirement needs on an on-going basis.  (This alleged over-accrual of monies was the result of the calculation of a significantly large “negative net salvage” percentage as part of the depreciation rate.)  At the time of the hearing, Public Counsel took no position on the depreciation issue.

The dispute concerns a very narrow issue: treatment of net salvage.  The Staff and Laclede had agreed on how to calculate other aspects of the depreciation rates prior to hearing.


Following the evidentiary hearing and briefing of issues by the parties, the Commission issued its initial Report and Order in this case on or about December 14, 1999.  In that Order, the Commission decided that it would adopt the Staff’s proposal for the handling of the net salvage component of Laclede’s depreciation rates.  Laclede moved for rehearing, which was denied in April of 2000. 


Thereafter, Laclede, and Intervenor AmerenUE, another regulated utility providing service to customers in Missouri, one which provides both gas and electric service to customers in various parts of the state, petitioned the Cole County Circuit court for review of the Commission’s decision.  The Circuit Court determined it was unable to review the claim related to depreciation on the merits because the original order failed to specifically articulate findings of fact and conclusions of law on this issue.  The Circuit Court remanded the case to the Public Service Commission for supplemental findings of fact and conclusions of law in support of its decision.  Upon remand from the circuit court, the commission issued a second report and order setting forth additional rationales for adopting the Staff’s methodology in the matter of depreciation and net salvage.  Laclede sought additional judicial review, and eventually, the Western District Court of Appeals dismissed the appeal because it found that the Commission’s second order did not contain sufficient findings of fact and conclusions of law on which to determine the merits of Laclede and Ameren’s claims. 

In this same time frame, Laclede twice came before the Commission seeking to increase its rates for gas service, and twice entered into settlement agreements that resulted in Laclede’s customers paying higher rates for natural gas service.  In the first of those cases, GR-2001-629, the parties inserted language into the stipulation and agreement stating that:

“The parties agreed to the depreciation rates presented in Attachment 3 to the Settlement.  Excepting any subsequent judicial reversal in Case No. 01CV325280, Division I of the Circuit Court of Cole County, the parties have agreed to expense “net salvage” for ratemaking purposes.”
 

Therefore, its appears that the parties reserved the right to change depreciation rates depending on the outcome of the then-pending review proceeding in Cole County Circuit Court.  


However, such was not the case when Laclede settled its second rate case of the twenty-first century.  The Commission’s Report and Order
 approving the stipulated settlement in GR-2002-356 contains no reference to a reservation of the depreciation issue carrying over into this second settled superceding rate case.  The discussion of depreciation in this settlement agreement is contained in paragraphs 7 & 8 of Attachment A, pages 6-8, to the Report and Order (“Partial Stipulation and Agreement” of the parties.)  The stipulation regarding depreciation does not specifically reserve the depreciation issue from GR-99-315.  The text of this portion of the partial stipulation of August 20, 2002, does contain language, at the end of paragraph 7, stipulating that 

“The Parties also agree that cost of removal shall continue to be treated as an expense in this case.  The Company, Staff and Public Counsel agree to meet within sixty days of the Company’s first quarterly 10Q filing for fiscal 2003—and reexamine in advance of the Company’s next rate case what ratemaking treatment should be afforded to the Company’s removal costs and depreciation reserve in light of the Company’s implementation of Financial Accounting Standards Board Statement No. 143.  If an agreement regarding such treatment cannot be reached prior to filing of the Company’s next general rate case proceeding, each Party shall be free to recommend whatever ratemaking treatment they believe is appropriate for such items.  It is expressly understood that this agreement relating to depreciation rates and the treatment of net salvage costs and the Company’s depreciation reserve shall not be cited or relied upon in any judicial review proceeding to prejudice the right of any Party to challenge the lawfulness of any methodology or principle underlying such rates or depreciation treatment generally and no Party shall be deemed to have acquiesced in or approved of such methodology in any such proceeding.”
  

Rather than specifically reserving the depreciation issue on review from GR-99-315, the language in the last sentence quoted above merely states that the depreciation method agreed to as a part of the settlement of the case would not have precedential value in future proceedings, meaning that the depreciation issue can be litigated in the future.  This type of “leave this fight to another day” language is fairly common in settled rate cases.  However, it does not necessarily mean that the stipulated settlement of that case is subject to the outcome of the review by the Circuit Court of the Commission’s earlier decisions in GR-99-315.

In September 2004, the Commission conducted a three-day hearing to supplement the record on the net salvage issue.

Argument

I. The Commission should dismiss this matter because this case 

moot and no exception to the mootness doctrine exists to justify issuing another order in this case.

According to the Missouri Supreme Court in State ex. rel. Monsanto v. Public Service Commission (Monsanto)
, a case becomes moot “when circumstances change so as to alter the position of the parties or subject matter so that the controversy ceases and a decision can grant no relief.”
  When an issue is moot, a judgment rendered on that issue has no practical effect on an existing controversy.  In situations where tariffs on which an appeal is based are superseded by new tariffs, courts generally consider issues related to the old tariffs moot, and refuse to consider the issues, unless an exception to the mootness doctrine applies.  State ex. rel. Missouri Public Service Commission v. Fraas
.  In the interim period since the Missouri Public Service Commission issued its original Report and Order, Laclede’s rates have changed twice pursuant to stipulated settlements in cases GR-2001-629 and GR-2002-356.  The rates that the Commission ordered in GR-99-315 are no longer in effect. 


The issue of whether a case, although concerning a “live” controversy at the time it is filed, has become moot is a basic threshold question of justiciability that should be answered before the Commission makes a determination on the merits.  State ex. rel. Reed v. Reardon.
  In order to determine whether a case has become moot, appellate courts are allowed to look outside the record. Bratton v. Mitchell.
  In this case, it would be appropriate for the Commission to take notice of the settlement agreements in the two superceding Laclede Gas Company rate cases, GR-2001-629 and GR-2002-356.  As a result of settlements in these two cases, the rates Laclede is authorized to charge its customers have changed, not once, but twice.  The rates that Laclede implemented based on tariffs filed in compliance with the Commission’s original order in GR-99-315 are no longer in effect. 

Courts will only consider “moot” issues in limited circumstances.  As stated in State ex. rel. Jackson County v. Missouri Public Service Commission,
  

“While courts should not generally decide moot issues, a court has discretion to review a moot case where the case presents a recurring unsettled legal issue of public interest and importance that will escape review unless the court exercises its discretionary jurisdiction.”
 

In the Jackson County case, the Court determined that the claims did not fall into the above exception, because they were “not likely to escape appellate review in future controversies.”
  The Commission need not consider an issue if a court would deem it moot.


An issue is moot when a judgment rendered on that issue has no practical effect on an existing controversy.  In situations like the one at hand, where tariffs on which an appeal was based have been superseded by new tariffs, courts generally consider issues related to the old tariffs moot, and refuse to consider them.  State ex. rel. Missouri Public Service Commission v. Fraas
.   
In the Monsanto
 case, supra, an industrial customer group’s challenge to a specific rate design was claimed to be moot where a subsequently filed rate case was resolved through a stipulated settlement.  However, the Supreme Court specifically tied its determination that the issues in that case were still in controversy to its finding that the “Industrials expressly reserved this issue for review in their” stipulation settling a subsequent rate case.
  It would therefore be helpful to the Commission to consider whether such reservations can be found in the settlements of Laclede’s subsequent rate cases.  The relevant stipulation language from those rates cases is set forth in the Statement of Facts, supra.


The parties did not specifically reserve the net salvage issue in the second rate case.  The issues presented in this remand became moot by virtue of the settlement of the second subsequent rate case.  The Commission cannot enter an order that will have any effect on the rates ordered in GR-99-315.  Even if the Commission were to find that its original order was in error, which Public Counsel is not suggesting is the case, any error “cannot now be corrected retroactively to give relief for the period of time that the old tariffs here questioned were in effect…Nor can those old tariffs now be amended prospectively, because the  [1999] tariffs have been superseded by subsequent tariffs filed and approved.”
  Therefore, the Commission may be on solid ground by dismissing this case, unless it falls within an exception to the mootness doctrine.  


The language in the stipulation in the second subsequent rate case also clearly indicates that issues related to depreciation methodology are not considered “closed” on a going forward basis.  The parties clearly agreed that nothing in the agreement would foreclose any party from proposing any alternative depreciation methodology in Laclede’s next rate case.  The parties will be able to make proposals and litigate issues concerning depreciation in the future.  Because the parties will be free to seek review of Commission decisions regarding the treatment of net salvage-- on the merits-- in the future, the Commission should determine that this is not an issue that should survive a mootness challenge merely because it is an issue that is of general public interest or importance.  The issue will not evade review merely because the Commission declines to decide the matter in this forum. State ex rel. Gas Co. v. Public Service Commission.
  “The question of whether to exercise this discretionary jurisdiction comes down to whether there is some legal principle at stake not previously ruled as to which a judicial declaration can and should be made for future guidance.  If the matter in dispute is simply a question of fact dependent upon the evidence in the particular case, there is no necessity for a declaration of legal principle such as to call the exception into play.”
 

While the issue of depreciation has been contentious, and while it is not an issue that affects Laclede alone, it is not an issue that will necessarily evade review.  Laclede is currently involved in a process, pursuant to its most recent rate case settlement agreement, of evaluating the effect of implementing FAS-143 as part of its depreciation process, and has the opportunity to either reach an agreement with Staff and Public Counsel regarding future proposals for calculating depreciation methodology.  If Laclede, Staff and Public Counsel cannot reach an agreement on how to account for net salvage/removal costs, each party may seek Commission approval of whatever depreciation formula it believes is most appropriate in the next rate case.  Given the intervening rate increases, Public Counsel believes that Commission could easily determine that the issues presented in GR-99-315 are moot.  Therefore, Public Counsel respectfully suggests that the Commission dismiss this case, and enter a finding that the issue presented is moot, and not exception to the mootness doctrine requires the Commission to render a decision in this case.


II.
If it determines that is necessary to do so, the Commission should issue new findings of fact and conclusions of law that support its initial decision to direct Laclede to adopt the Adam proposal regarding the treatment of negative net salvage. 


As noted previously, Public Counsel took no position on the issue of how the net salvage/cost of removal should be calculated at the time this case was initially heard.  Public Counsel did not appeal the Commission’s decision on this issue.  Therefore, Public Counsel believes that the Commission should stand by its initial determination in its initial Report and Order, because at that time, the Commissioners decided the issue based on all relevant factors in the case.


The Public Service Commission sets rates after reviewing all relevant factors presented in a rate case, in order to determine the appropriate revenue requirement on a going forward basis.  See, In the Matter of the Application of St. Joseph Light & Power Company for the issuance of an Accounting Authority Order.
  The Commission’s decision regarding the appropriate method of accounting for the net salvage component of the depreciation formula was rendered in the context of determining the overall revenue requirement for Laclede at the time of the original rate case hearing.  The Commission, after reviewing all of the evidence, entered an order designed to set just and reasonable rates for Laclede.


In order for the Commission to have initially found that it was appropriate to adopt the Staff’s proposed method of accounting for costs of plant removal for mass plant accounts (the negative net salvage issue which is the crux of the dispute in these proceedings), it must first have found that the Staff’s proposal was lawful.


A Commission order is lawful if it is within the Commission’s statutory grant of authority. State ex. rel. Intercon Gas v. Public Service Commission.
  Clearly the Commission has the statutory authority to set rates.
  Generally a Commission decision is considered to be lawful if there is statutory authority for the Commission’s decision. State ex. rel. Capital City Water v. Public Service Commission.

The Commission clearly has the authority to determine a company’s revenue requirement and to set rates that allow a company to meet its costs for providing service, including a meaningful opportunity to earn a reasonable rate of return.
  The Commission also has the authority to establish systems of accounts
 and the express statutory authority to require “gas corporations…to carry a proper and adequate depreciation account in accordance with such rules, regulations and forms of account as the commission may prescribe.”
  The Commission also has the statutory authority to “fix the proper and adequate rates of depreciation of” classes of utility property and require the utility to “conform its depreciation accounts to the rates so ascertained” and may even require that the utility “set aside the moneys so provided for out of earnings and carry the same in a depreciation fund and expend such fund only for such purposes…as the commission may prescribe.”
  Therefore, an order by the Commission setting depreciation rates and ordering a particular methodology is within the statutory authority of the Commission.  


Indeed, this should not be a contentious consideration.  At the rehearing in this matter, Laclede witness Stout conceded, upon questioning from the bench that the regulations promulgated by the Commission do not prohibit the Commission from directing a utility to calculate its net salvage costs other than in a particular manner.  Witness Stout said that the uniform system of accounts prescribed by the Commission for use by gas utilities does not “prescribe the manner in which one estimates the net salvage related to these assets.”
 


The Commission, in setting rates is charged with a duty to balance the interests of the utility company with the interests of its customers, in order that the decision produce rates that are “just and reasonable.”  In order to be "just and reasonable," a rate must be fair to both the Company and to its customers.  State ex rel. Valley Sewage Co. v. Public Service Commission.
  "The Commission's principle purpose is to serve and protect ratepayers."  State ex. rel.  Capital City Water Co. v. Public Service Commission.
  The evidence presented in this case by Staff Witness Paul Adam suggested that the depreciation formula that Laclede proposed to use to set depreciation rates would result in the company collecting more than a just and reasonable amount of money from its customers, that is, charging rates greater than necessary to meet the actual costs of removal that the company was incurring on an annual basis.
  Staff Witness Adam testified that the annual expense Laclede incurred related to negative net salvage, in many accounts, exceeded the capital recovery component of the whole life formula.
  As an example, Mr. Adam testified that Laclede was collecting money from customers for the purpose of recovering the costs of “negative net salvage” that far exceeded the actual costs Laclede was incurring in removal costs in a variety of depreciation accounts.
  In the 1999 rate case, the difference between what Laclede wanted to collect from customers for cost of removal exceeded the amount the Staff recommended collecting from customers by approximately $2.3 million.
  The Commission, in balancing its obligations to customers and to the company, made a lawful decision regarding how Laclede should account for its costs of removal/net salvage when it issued the original order.  Therefore, if the Commission determines that it would be appropriate to enter findings of fact and conclusions of law on this issue, at this time, it would be most appropriate for the Commission to set forth findings of fact and conclusions of law that supported the original decision, rather than to make a different finding and attempt to set out findings and conclusions in support of that finding. 

PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW


In the event that the Commission determines that this matter falls into an exception to the mootness doctrine, or, alternatively, believes that the public interest would be best served by issuing a Report and Order containing findings of fact and conclusions of law on the issue of what depreciation method Laclede should have used as a result of its rate case, GR-99-315, Public Counsel suggests that the Commission adopt findings of fact and conclusions of law in accord with those suggested by the Commission Staff.  Such findings and conclusions would work to re-affirm the original decision, and the decision after the first remand in this matter, and clarify the rationale behind the adoption of the current depreciation method.

CONCLUSION


WHEREFORE, it is respectfully requested that the Commission determine, based on the facts and circumstances of this particular case, that, due to the Commission’s inability to grant any relief under the old, superseded (twice) tariffs, this matter is now moot.  Further, Public Counsel respectfully suggests that, while the depreciation issue which is currently on remand is an issue of general public interest and is the type of issue which is capable or repetition, it is not likely to evade future review, and that, therefore, the interests of justice would best be served by dismissing this case.  However, if the Commission finds that this matter is not moot, then Public Counsel respectfully suggests that the Commission confirm its prior decision regarding the treatment of net salvage in case number GR-99-315, and enter findings of fact and conclusions of law in support of that decision. 


In the original proceeding in this case, Staff witness Adam proposed a different method of accounting for the net salvage/cost of removal portion of the depreciation formula than is often found in the whole-life method of calculating depreciation.  Adam testified that his was a more accurate means of collecting the actual costs of removal incurred by Laclede on an ongoing basis.  The Commission is legally entitled to enter orders regarding depreciation rates, and components of the formula for determining those rates.  The Commission’s original decision was lawful. If the Commission declines to dismiss this case as moot, it should enter findings of fact and conclusions of law in keeping with its original order in the rate case.


WHEREFORE, Public Counsel respectfully requests that the Commission either:

1. Declare this matter is moot and dismiss this case, or

2. Enter findings of fact and conclusions of law to clarify its original order regarding the treatment of the net salvage component of Laclede’s depreciation rates.
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� Both the Commission Staff and Laclede Gas Company advocated the use of the “whole life” method of calculating depreciation.  The differences in the methodology is in whether to include a calculation from the probably negative “net salvage” or “net cost of removal” in the depreciation calculation.


� See, “Initial Brief of the Staff of the Public Service Commission” filed in this case, October 15, 1999, at p. 22, which stated, “Both Staff and Laclede use a formula known as the whole life formula to calculate depreciation rates. For purposes of looking at this case, the whole life formula can be separated into tow pieces: the recovery of capital cost and the recovery of net salvage.   Recovery of capital cost is the recovery of a cone time capital expense over the used and useful life of the plant. (Tr. P. 844-845). Recovery of net salvage is the recovery of an annual expense, primarily the annual cost of removal experienced by the company for plant retired and removed from service. Whole life depreciation rates are calculated by subtracting net salvage from the capital cost and dividing by the average service life for each account. The parties have agreed upon an appropriate calculation for the capital cost recovery component of the formula.  The dispute concerns only the method of calculating the net salvage portion of the formula.”


� Report and Order of November 29, 2001, approving the unanimous stipulation settling Case No. GR-2001-629.


� Report and Order of October 3, 2002, approving Stipulation and Agreement in Case No. 


GR-2002-356. The total settlement in this case was contained in 4 separate documents which are attached to the Report and Order as attachments A through D. A is the Partial Stipulation and Agreement filed August 20, 2002. B is the ”First Amended Partial Stipulation and Agreement” filed August 29, 2002. C is the “Second Amended Stipulation and Agreement” filed September 5, 2002. D is the “Clarification of On-The-Record Presentation Comments” filed September 18, 2002.


� p. 7, Attachment A to Report and Order.


� 716 S.W.2d  791 (Mo. Banc 1986)


� 716 S. w.2d, at  


� 627 S.W.2d 882, 885 (Mo. App. W.D. 1981).


� 41 S.W.3d 470, 473 (Mo. Banc 2001).


� 979 S.W.2d 232,236 (Mo. App. W.D. 1998).


� 985 S.W.2d 400 (Mo. App. W.D. 1999).


� 985 S.W.2d, at 403.


� Id.  


� 627 S.W.2d 882, 885 (Mo. App. W.D. 1981).


� 716 S. w.2d 791 (Mo banc 1986).


� Monsanto, at 794.


� Fraas, 627 S.W.2d, at 885. [Citations omitted.]


� 35 S.W.2d561 (Mo. App. 1976).


� Fraas, 627 S.W.2d, at 885.


� Missouri Public Service Commission Case No. EO-2000-845 (Dec. 14, 2000)


� See, §393.130 RSMo (2000). (All citations of Missouri Rev. Statutes are to the 2000 edition, except where noted.)


� State ex. rel. Utility Consumers’ Counsel of Missouri (UCCM) v. Public Service Commission, 585 S.W.2d 41 (Mo. Banc 1979).


� 848 S.W.2d 593, 597 (Mo. App. W.D. 1997).


� §393.150. RSMo.


� 850 S.W.2d 903, 909 (Mo. App. W.D. 1993).


� Id.


� §393.140.4. RSMo.


� §393.240.1 RSMo.


� §393.240.2 RSMo.


� Tr., at p. 1452.


� 515 S.W.2d 845 (Mo. App. W.D. 1974).


� 850 S.W.2d 903, 911 (Mo. App. W.D. 1993).  (Citing State ex rel. Crown Coach Co. v. Public Service Commission, 179 S.W.2d 123 (1944).)





� See, Direct Testimony of Paul Adam, Ex. 92.


� Adam Direct, Ex. 92, at p. 8.)


� Tr. at pp. 927-928.


� Tr. at pp. 1261-1262.
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