BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

Charles A. Cooper,



)





Complainant,
)







)


vs.




)
Case No. GC-2004-0305 








)


Missouri Gas Energy,



)





Respondent.
)

MISSOURI GAS ENERGY’S RESPONSE TO STAFF REPORT


Comes now Missouri Gas Energy (“MGE”), a division of Southern Union Company, by and through counsel, and respectfully states the following to the Missouri Public Service Commission (“Commission”) for its response to Staff report:


1.
The Staff filed a report herein on or about March 26, 2004.  In this report, the Staff has concluded, among other things, that Complainant Mr. Cooper did not benefit from the unbilled gas service provided to 6305 Evanston Avenue between December 18, 2002 and June 19, 2003.  Consequently, the Staff recommends that the Commission order MGE to initiate service at 6303-05 Evanston Avenue in Mr. Cooper’s name without requiring payment of $760.88 (the value of the unbilled gas service provided between December 18, 2002 and June 19, 2003).  It appears that the Staff reaches this conclusion because it “has not seen any evidence that any person other than the tenant received benefit at 6303-05 Evanston Avenue, even though the Complainant, as the property owner would have access to the building.”  (Staff Report, Attachment A, page 4). 


2.
MGE believes the Staff’s analysis is flawed in that it ignores the clear benefits Complainant Mr. Cooper obtained by virtue of the gas service provided between December 18, 2002 and June 19, 2003 to a property he owned at 6303-05 Evanston Avenue.  As the owner of the property who also had electric service provided to the property in his name for the entirety of the time period in question, Complainant Mr. Cooper is the individual who enabled the gas to be used to run the furnace during the time between December 18, 2002 and June 19, 2003.  Absent electric service—provided in Complainant Mr. Cooper’s name—the furnace could only have burned nominal amounts of gas necessary to maintain the pilot light.  Mr. Cooper had access to the property to show it to potential tenants and has also benefited from the unauthorized use of gas during this period of time because, as stated in his complaint, “ . . . the area in question had exposed water pipes in the bath rooms and they might freeze if it did not get heat on in this area of the building.”  (See, paragraph 2 of Complaint)  Under these facts, Section 4.10 and Section 3.02 of MGE’s tariff authorize MGE to deny service to Mr. Cooper at 6303-05 Evanston Avenue until payment of an amount equivalent to the unauthorized usage has been made.    

3.
The Staff’s analysis ignores all of the foregoing real world factors and in so doing ignores Section 3.02 of MGE’s tariff (Sheet No. R-19) which provides that “[C]ompany shall not be required to commence supplying gas service if at the time of application, the applicant, or any member of applicant’s household (who has benefited from previous gas service) is indebted to Company for such gas service previously supplied at the same premise or any former premises until payment of such indebtedness shall have been made.”  The Staff’s analysis also ignores section 4.10 of MGE’s tariff (Sheet No. R-37) which provides that “[I]n case of unauthorized or fraudulent use of gas in any manner on the premises occupied by customer with or without customer’s knowledge, where in the opinion of Company, an unsafe condition may have been created, service may be shut off without any advance notice, and shall not be resumed until customer shall have given satisfactory assurance that such unauthorized or fraudulent use of gas has been discontinued and shall have paid to Company an amount estimated by Company to be reasonable payment for gas so used and not paid for.  Company shall also be entitled to collect a reconnection charge as provided in Section 14, herein.”  In addition to the above-quoted provisions of MGE’s tariff, MGE’s collection activities herein are consistent with the legal principle of quantum meruit which provides that a recipient of value should compensate the provider of such value.  In this instance, Mr. Cooper received the value of gas service provided by MGE to 6303-05 Evanston Avenue between December 18, 2002 and June 19, 2003; the value of such gas service, quantified by reference to MGE’s tariffed rates and the amount of gas consumed is $760.88.

7.
The foregoing factors led, and continue to lead, MGE to the reasonable conclusion that Complaint Mr. Cooper benefited from the gas service provided by MGE to 6303-05 Evanston Avenue between December 18, 2002 and June 19, 2003.  Nevertheless, MGE does not presently have any further evidence showing Complainant Mr. Cooper to have benefited from gas service during the time period in question.  Therefore, in the event the Commission, on the basis of the pleadings, believes the Staff’s interpretation of these facts as opposed to MGE’s interpretation, MGE hereby states that it is willing accept that resolution and will initiate gas service at 6303-05 Evanston Avenue in Mr. Cooper’s name without requiring payment of $760.88. 


WHEREFORE, Respondent MGE respectfully submits the foregoing as its response to 

the Staff report.

















Respectfully submitted,








/s/ Robert J. Hack
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Robert J. Hack


MBE #36496








3420 Broadway








Kansas City, MO  64111








(816) 360-5755








FAX:  (816) 360-5536








e-mail: rhack@mgemail.com

Attorney for Missouri Gas Energy, a division of Southern Union Company

Certificate of Service

I hereby certify that copies of the foregoing have been mailed, hand-delivered, transmitted by facsimile or e-mailed on April 5, 2004, to:

Mr. Charles Cooper



Office of the Public Counsel

746 E. Eastwood



P.O. Box 7800

Marshall, MO 65340



Jefferson City, MO 65102

General Counsel’s Office

Missouri Public Service Commission

P.O. Box 360

Jefferson City, MO 65102








/s/ Robert J. Hack
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