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Staff's Motion to Compel Discovery

COMES NOW the Staff of the Missouri Public Service Commission and for its Motion to Compel Discovery states:

1.  Laclede Gas Company (LGC), the regulated utility, has reorganized and has transferred most of its gas supply function to a new and possibly unregulated corporation, Laclede Energy Services (LES).  This potentially unregulated corporation is part of The Laclede Group - LGC’s holding company.  

2.  Staff is concerned with the impact this reorganization may have on Laclede’s captive customers, and on the Commission’s jurisdiction and ability to obtain information in order to assure that customers receive safe and reliable service at just and reasonable rates.

3.  Under Section 393.140, RSMo (Supp. 2001) the Commission has, among other powers, general supervision of all gas companies.  Additionally, the Commission has authority to investigate the methods employed by such gas corporations in supplying and distributing gas for heat or power.  The Commission, moreover, has the power to order such reasonable improvements as will best promote the public interest, preserve the public health and protect those using natural gas.  Staff suggests that protecting the public as used in this section means both protecting the supply of gas used for heat as well as protecting customers as it relates to the price of gas. 

4.  On May 31, 2002, the Staff asked the Commission to open a case to investigate, among other things, whether the reorganization involving transfer of Laclede’s gas purchasing department to an unregulated entity was likely to have any detrimental effect on Laclede’s captive customers.

5.  On July 26, 2002, the Commission granted Staff’s request, noting the Commission’s broad investigatory powers under § 393.140. 

6.  On August 20, 2002, the Staff submitted Data Requests to LGC concerning, among other things, the newly formed corporation LES, as well as questions concerning its relationship with Laclede Group’s marketing company, Laclede Energy Resources (LER).  

7.  On August 30, Staff received a letter from Laclede indicating that Laclede would not be responding to any of the data requests within the 20-day period permitted by rule 4 CSR 240-2.090(2).

8.  In that letter, Laclede also indicated that it objected to other requests as irrelevant and/or overly burdensome.

9.  To date Staff has not received full and complete responses to the data requests shown in the attachment, which includes those data requests related to (LER).  

10.  Staff is concerned with how the activities of the marketing affiliate could impact gas service for Laclede’s captive customers.  Specifically, Staff is concerned that, since the loyalties of LES are divided between serving Laclede’s captive customers, through LGC, and serving the marketing affiliate, LER, which markets gas to other customers, there are ways that captive customers could be negatively affected.  Examples of the potential negative effects that concern Staff are that LER is able to obtain gas from LES at lower cost than gas supplied to LGC to serve Laclede’s native load.  Staff is also concerned with the potential effects on LGC should LER and/or LES run into financial difficulties.  

LGC maintains gas supply, storage, and transportation contracts that are subject to the Purchased Gas Adjustment Clause.  The relationships between the various Laclede affiliates that may have access to the contracts and their use of these contracts is unclear.  Key gas personnel who have been trained and had access to sensitive gas procurement information have been transferred and appear to be performing critical functions for both LGC and LER. 

11.  Certainly questions related to the services that LES will be providing to LER are designed to produce information relevant to Staff’s investigation.  Laclede’s attempt to shield this type of information from the Commission’s oversight is of particular concern to the Staff.  Staff believes that to the extent that LES has divided loyalties between LER and LGC, there is potential for LGC customers to be impacted in a detrimental manner.

12.  Commission Rule 4 CSR 240-2.090(2) provides, in part:

Parties may use data requests as a means for discovery.  The party to whom data requests are presented shall answer the requests within twenty (20) days after receipt unless otherwise agreed by the parties to the data requests.  If the recipient objects to data requests or is unable to answer within twenty (20) days, the recipient shall serve all of its objections or reasons for its inability to answer in writing upon the requesting party within ten (10) days after receipt of the data requests, unless otherwise ordered by the commission.

13.  Laclede has made objections to some of the unanswered questions but not to all.

14.  Commission Rule 4 CSR 20-2.090(8) provides:

Except when authorized by an order of the commission, the commission will not entertain any discovery motions, until the following requirements have been satisfied:

(A)
Counsel for the moving party has in good faith conferred or attempted to confer by telephone or in person with opposing counsel concerning the matter prior to the filing of the motion.  Merely writing a demand letter is not sufficient. Counsel for the moving party shall certify compliance with this rule in any discovery motion; and 

(B)
If the issues remain unresolved after the attorneys have conferred in person or by telephone, counsel shall arrange with the commission for an immediate telephone conference with the presiding officer and opposing counsel.  No written discovery motion shall be filed until this telephone conference has been held.

15.  Counsel for Staff certifies that these steps have been taken in an attempt to secure answers to the data requests submitted by the Staff.

16.  In the September 23, 2002 telephone conference with Regulatory Law Judge Dippell, Laclede indicated that it was willing to provide partial responses to some of the data requests involving both LER and LES.  

17.  Staff is scheduled to report to the Commission no later than November 13, 2002.  Staff, therefore, asks that the Commission issue its order compelling full and complete responses, within 10 days of such Order, to all data requests including questions related to LER.  Attached is a list of the data requests to which the Staff is asking the Commission to compel response. 


WHEREFORE, the Staff requests the Commission to issue an order compelling Laclede to respond fully to all of Staff’s Data Requests.
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