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Staff's Suggestions in Support of Stipulation and Agreement

Comes now the Staff of the Missouri Public Service Commission (“Staff”) and in support of the Stipulation and Agreement filed in this matter states as follows:

1.
On June 29, 2004, Trigen-Kansas City Energy Corporation (“Trigen KC”) and Thermal North America, Inc. (“Thermal NA”) filed a Joint Application with the Missouri Public Service Commission for authority to transfer from Trigen Energy Corporation, Inc. to Thermal NA the control and stock of Trigen KC.  Trigen KC owns and operates a steam heat system in Kansas City, Missouri.  In the Stipulation and Agreement, executed by all parties in the above-captioned case, as well as by Trigen Energy Corporation, Inc. and Tractebel North America, Inc., the signatories (“Signatories”) resolve all issues among them pertaining to the transfer of the ownership of Trigen KC to Thermal NA, directly or indirectly.  

2.
The Stipulation and Agreement does not resolve the issue raised by the Commission’s Staff as to whether Trigen-Missouri Energy Corporation, an affiliate of Trigen KC that owns and operates chilled water systems in Kansas City, Missouri, is under this Commission’s jurisdiction.  Thermal NA is to acquire Trigen-Missouri Energy Corporation in the same transaction in which it is to acquire Trigen KC.  The parties agree that after certain interview transcripts, data request responses and other materials are filed with the Commission as part of the record, the Commission may decide the issue of its jurisdiction over Trigen-Missouri Energy Corporation, without a hearing.

3.
As to the matters resolved by the Stipulation and Agreement, the parties in this case briefed, in their respective prehearing briefs filed November 16, 2004, the standard by which the Commission is to judge whether to approve the transfer of ownership and control of Trigen KC to Thermal NA.  Section 393.190.1, RSMo 2000 requires that to authorize the transfer of ownership and control of Trigen KC to Thermal NA, the Commission must determine that the transfer is not detrimental to the public.  Under that standard the Commission considers both the benefits and the detriments of the transfer and approves the transfer only if it finds that the transfer is not detrimental to the public.  In the context of an electric utility transaction, the Commission has defined a detriment as “any direct or indirect effect of the transaction that tends to make the power supply less safe or less adequate, or which tends to make rates less just or less reasonable.”  In the Matter of Union Electric Company, Case No. EO-2004-0108 (Report and Order, issued October 6, 2004).


4.
The Staff identified certain matters as detriments to the transfer of ownership and control of Trigen KC to Thermal NA.  Those issues, together with their resolution, follow:

a. Access to information available to Trigen KC from its affiliates and parents will no longer be accessible after the transaction.

Section 6  “RECORDS AVAILABILITY” of the Stipulation and Agreement provides that Trigen Energy Corporation and Tractabel North America, Inc. each will perform exhaustive searches of their papers and electronic records, providing to Thermal NA originals, or copies where no originals can be found, of any records in their possession that are directly related to Trigen KC and assurances that, to the extent they have such information after the transaction closes, upon request, Trigen Energy Corporation, Tractabel North America, Inc. and their affiliates and subsidiaries will make that information available to Trigen KC, the Commission’s Staff and Public Counsel; 

b. The lack of definition of what Trigen KC and Thermal NA meant when they asserted they were waiving any “acquisition adjustment.”  

Sections 3 “NET PLANT AND ACQUISITION ADJUSTMENT” and 5 “ORIGINAL COST AND DEPRECIATION RATES” of the Stipulation and Agreement include an express definition of “net original cost,” which, in turn, defines the acquisition adjustment being waived by Trigen KC and Thermal NA, since acquisition adjustment is the purchase price less the net original cost; 

c. Potential recovery of acquisition adjustments from the transfer of ownership of the steam heating system from Kansas City Power & Light Company to Trigen KC in March 1990, the reorganization of the Trigen Companies in 2000, and the transfer of ownership of Trigen KC to Thermal NA.

Sections 3 “NET PLANT AND ACQUISITION ADJUSTMENT” and 5 “ORIGINAL COST AND DEPRECIATION RATES” of the Stipulation and Agreement include express waivers of any potential recovery of these acquisition adjustments;

d. Potential recovery of acquisition adjustments in a rate case through purported merger savings in a savings/sharing mechanism.

Sections 3 “NET PLANT AND ACQUISITION ADJUSTMENT” and 5 “ORIGINAL COST AND DEPRECIATION RATES” of the Stipulation and Agreement include express waivers of recovery of acquisition adjustments which the Staff believes is sufficient to address this detriment.


5.
Due to the state of Trigen KC’s records, the Staff also made a number of recommendations.  Those recommendations, together with their resolution, follow:

a. That the Commission should determine the “original cost” value of Trigen KC’s plant, accumulated depreciation reserve and net plant as of the March 1990 closing date when Trigen KC acquired the steam heating system from Kansas City Power & Light Company.

The parties agree to dollar values for these items in section 5 “ORIGINAL COST AND DEPRECIATION RATES” of the Stipulation and Agreement;

b. That the Commission should authorize reversal of the asset impairment taken under SFAS No. 121 that affects both Trigen KC and Trigen-Missouri Energy Corporation.

The parties agree that the impairment was never used as a basis for changing regulated rates for steam heat nor did it result in any claimed income tax deduction or tax savings in section 4 “ASSET IMPAIRMENT” of the Stipulation and Agreement;

c. That the records of Trigen KC should be maintained in accordance with the Federal Energy Regulatory Commission’s (FERC) Uniform System of Accounts (USOA) for electric utilities, not with the system of accounts prescribed by Commission Rule 4 CSR 240-80.020—a calendar year 1915 Uniform System of Accounts.

The parties agree in section 2 “UNIFORM SYSTEM OF ACCOUNTS” of the Stipulation and Agreement that Commission Rule 4 CSR 240-80.020 should be waived for Trigen KC and, instead, that, for regulatory purposes, Trigen KC should maintain its books and records in compliance with the FERC USOA for electric utilities.  (The Staff believes that the Commission’s Rule 4 CSR 240-80.020, requiring a calendar year 1915 Uniform System of Accounts, should be changed to require the FERC USOA for electric utilities.)  

d. That all books and records concerning Trigen KC, existing and future, must be held, maintained and safeguarded, in particular those concerning the valuation of assets, including all plant additions and retirements, accumulated depreciation reserve, plant depreciation expense and deferred income taxes.  

Trigen KC and Thermal NA commit to do the foregoing in the first paragraph of section 6 “RECORDS AVAILABILITY” of the Stipulation and Agreement;

e. That an appropriate allocation of joint and common costs attributable to affiliates and parents will be established for purposes of setting rates, that personnel and records of affiliates of Trigen KC will be made available in accordance with Commission Rules, and that Trigen KC has the burden of proving the reasonableness of costs allocated or assigned to Trigen KC. 

 Thermal NA and Trigen KC agree to this recommendation in section 6 “RECORDS AVAILABILITY” of the Stipulation and Agreement, in particular in subpart D;

f. That Trigen KC shall maintain its books and records so that all acquisition costs, current and future, are separately identified and recorded.  That during Trigen KC’s next general rate proceeding, Trigen KC must disclose to the Staff, Public Counsel and, pursuant to a Commission protective order, other interested parties, acquisition, merger, transition and transaction costs recorded in Trigen KC’s books and records in the appropriate test year.  That upon request by the Staff or Public Counsel, Trigen KC also must agree to disclose this information as it relates to affiliate transactions and allocation factors to be included in its annual report to the Commission, as required by the Commission’s Affiliate Transactions Rule, 4 CSR 240-80.015.

Trigen KC and Thermal NA agree to these recommendations in sections 1 “FILING AND REPORTING REQUIREMENTS” and 6 “RECORDS AVAILABILITY” of the Stipulation and Agreement, in particular in paragraphs 2 and 3 of section 1 and subpart C of section 6.

g. That Thermal NA create and maintain records listing the names of Thermal NA's employees, number of hours worked, type of work performed and travel and other expenses incurred for all work related to all merger and acquisition activities and specifically to Trigen KC through the end of the test year, updated test year or true-up test year in Trigen KC’s next general rate case. That, upon request by the Staff or Public Counsel, Thermal NA disclose this information as it relates to affiliate transactions and allocation factors reported annually to the Commission under the Affiliate Transactions Rule.

Thermal NA and Trigen KC agree to these recommendations in sections 1 “FILING AND REPORTING REQUIREMENTS” of the Stipulation and Agreement, in particular the fourth, fifth and sixth paragraphs of that section, and section 6 “RECORDS AVAILABILITY” of the Stipulation and Agreement, in particular subpart C.

h. That Trigen KC will specifically identify, as a part of its annual filing of its Cost Allocation Manual, the process that it used to allocate administrative and general (A&G) costs, merger and acquisition costs, sale costs and non-regulated function expenses to its regulated divisions as well as its non-regulated subsidiaries. That, if Thermal NA decides not to retain merger and acquisition costs (including acquisition adjustments, transaction costs, transition costs and a reasonable allocation of corporate employee payroll and benefits) at the corporate level, it shall provide to the Staff and Public Counsel all the data in which to make a reasonable allocation of these costs to the corporate office cost center (i.e., retained at the corporate level).

Thermal NA and Trigen KC agree to these recommendations in section 1 “FILING AND REPORTING REQUIREMENTS” of the Stipulation and Agreement, in particular the second and third paragraphs of that section,

i. That Trigen KC and Thermal NA keep and make available raw data necessary to perform allocations of corporate overhead costs, including all data required to calculate the A&G allocations (e.g., an allocation factor based upon revenues will include the revenue amount of each entity and the cumulative revenues used to calculate the percentage to be allocated to each entity to which the factor is being applied) and the source of the data (e.g., financial statement for the fiscal year ending). That the raw data shall include, but not be limited to, regulated and non-regulated information concerning customer numbers and billing information, revenue data, asset information (gross and net plant, etc.), management work time allocations, employee numbers and other payroll data, and the Missouri jurisdictional rate of return on investment (ROR) and return on equity (ROE).  That the allocation procedures shall include, but need not be limited to, the use of cost allocation manuals, timesheets, time studies, and/or other means of tracking and allocating costs. That the allocation procedures shall provide a means to identify and substantiate the portions of each individual corporate employee’s time and associated payroll cost being allocated to Thermal NA's regulated divisions as well as its non-regulated subsidiaries.

Thermal NA and Trigen KC agree to these recommendations in section 6 “RECORDS AVAILABILITY” of the Stipulation and Agreement, in particular subpart D.

j. That employee severance benefits made by or on behalf of Trigen KC in connection with this transaction shall be treated below the line for ratemaking purposes in Missouri and not recovered in retail distribution rates in Missouri, and, further, they will not be subject to allocation for cost recovery for any Missouri rate proceeding. That Trigen KC and Thermal NA must separately identify all costs related to severance payments to any employee made as a result of Thermal NA’s acquisition of Trigen KC, and Trigen KC shall keep separate accounting records for severance payments that can be audited in Trigen KC’s next Missouri rate case.

Thermal NA and Trigen KC agree to these recommendations in section 1 “FILING AND REPORTING REQUIREMENTS” of the Stipulation and Agreement, in particular the fifth and sixth paragraphs of that section.

k. That Thermal NA acknowledge that the Commission has, and will continue to have, the authority after the proposed acquisition to regulate, through the lawful exercise of its statutory powers, and ensure the provision of service instrumentalities and facilities as shall be safe and adequate and in all respects provide service at just and reasonable rates.  That Thermal NA acknowledge that the Commission has the authority, through the lawful exercise of its ratemaking powers, to ensure that the rates charged by Trigen KC for regulated utility service are not increased as a result of the unregulated and/or nonjurisdictional activities of Trigen KC, Trigen KC’s affiliates and Thermal NA. In addition, that Trigen KC acknowledge that its rates should not be increased due to such activities.

Thermal NA and Trigen KC satisfy these recommendations in section 7 “COMMISSION AUTHORITY” of the Stipulation and Agreement.

l. That Trigen KC shall provide the Staff and Public Counsel with access, upon reasonable written notice during normal working hours and subject to appropriate confidentiality and discovery procedures, to all written information provided to common stock, bond, or bond rating analysts, which directly or indirectly pertains to Trigen KC or any affiliate, including a parent, that exercises influence or control over Trigen KC or has affiliate transactions with Trigen KC. Such information includes, but is not limited to, reports provided to, and presentations made to, common stock analysts and bond rating analysts.  For purposes of this condition, “written” information includes but is not limited to: any written and printed material, audio and videotapes, computer disks and electronically stored information. Nothing in this condition shall be deemed to be a waiver of Trigen KC’s right to seek protection of the information or to object, for purposes of submitting such information as evidence in any evidentiary proceeding, to the relevancy or use of such information by any party.

This recommendation is satisfied by section 6 “RECORDS AVAILABILITY” of the Stipulation and Agreement, in particular subpart B.

m. That, upon request, Trigen KC make available to Staff and Public Counsel, upon written notice during normal working hours and subject to appropriate confidentiality and discovery procedures, all books, records and employees of Trigen KC, and its affiliates and subsidiaries, as may be reasonably required to verify compliance.  That Trigen KC provide to Staff and Public Counsel all other such information (including access to employees) relevant to the Commission’s ratemaking, financing, safety, quality of service and other regulatory authority over Trigen KC; provided that Trigen KC and any affiliate or subsidiary of Trigen KC shall have the right to object to such production of records or personnel on any basis under applicable law and Commission Rules, excluding any objection that such records and personnel of affiliates or subsidiaries: (a) are not within the possession or control of Trigen KC; or (b) are either not relevant or are not subject to the Commission’s jurisdiction and statutory authority by virtue of, or as a result of, the implementation of the proposed acquisition.
These recommendations are satisfied by section 6 “RECORDS AVAILABILITY” of the Stipulation and Agreement, in particular subpart B.
n. That Trigen KC submit financial surveillance reports with the Staff.
Trigen KC agrees to this recommendation in section 1 “FILING AND REPORTING REQUIREMENTS” of the Stipulation and Agreement, in particular in the ninth paragraph, and the Appendix A to the Stipulation and Agreement.
o. That nothing in the Commission’s Report And Order shall be considered a finding by the Commission of the value of this transaction for ratemaking purposes, and that the Commission reserves the right to consider the ratemaking treatment to be afforded this transaction in any subsequent proceeding.
This recommendation is satisfied by section 7 “COMMISSION AUTHORITY” of the Stipulation and Agreement, in particular the second paragraph.
p. That Trigen KC report, on a monthly basis to the Manager of the Commission’s Energy Department, the following:

1. Hourly boiler steam generation for each boiler;

2. Monthly total fuel usage by fuel for each boiler;

3. Boiler and turbine forced outages. Report to include the cause, the date of outage, the time of outage, and the duration of the outage;

4. Boiler and turbine planned outage annual schedule; 

5. Citations or notices of violation received from any state or federal agency; and

6. Date, time, and duration of any loss of piping capacity that limited plant output.

Trigen KC, in section 1 “FILING AND REPORTING REQUIREMENTS” of the Stipulation and Agreement, in particular in the seventh paragraph, agrees to provide sufficient information to satisfy the concerns underlying the foregoing Staff recommendations.

q. That Trigen KC report by telephone within one business day following discovery, and in writing within 5 business days, to the manager of the Commission’s Energy Department:

1. Boiler forced outage, which reasonably could be anticipated to last more than 3 days; and

2. Details of any accident at the steam plant involving serious physical injury or death or property damage in excess of $100,000.

Trigen KC, in section 1 “FILING AND REPORTING REQUIREMENTS” of the Stipulation and Agreement, in particular in the eighth paragraph, agrees to provide sufficient information to satisfy the concerns underlying the foregoing Staff recommendations.

r. That Trigen KC will have control of the following information for Trigen KC, to the extent that it now exists, and that Trigen KC will maintain all such information in the future:

1. Annual dollar additions and dollar retirements by vintage year and year of 
retirement, beginning with the earliest year of data recorded; 

2. Reserve for depreciation;

3. Surviving plant balance as of the depreciation study date;

4. Annual gross salvage and cost of removal for the most recent 15 years;

5. An inventory of property record units, including locations, which can be 
readily checked for proof of existence;
6. The association of original costs with such property record units; 

7. The dates of installation and removal of plant; and

8. A description of each retirement unit used by Trigen KC.

These recommendations are satisfied by section 6 “RECORDS AVAILABILITY” of the Stipulation and Agreement, in particular in subpart E.


6.
In the Staff’s view the terms of the Stipulation and Agreement address the detriments that the Staff identified as well as they can be addressed.

7.
ThermalSource, LLC, the company that Thermal NA plans to rely upon for legal, accounting, engineering, human resources and similar services to Trigen KC,has officers with significant regulatory experience, notable among them Murray Sim who, according to Appendix M of the Joint Applications, has held “various roles at Illinois Power Company (1978-1997), [where] he was responsible for rates and regulatory relations, risk management, and strategic planning” and who “has testified extensively in electricity and gas regulatory proceedings in Illinois, California and at the FERC as an expert witness.”  The Staff views this regulatory experience as a benefit of the transaction.

8.
The current parents of Trigen KC have made a strategic decision to exit the district heating and cooling business, while Thermal NA has expressed willingness, capability and desire to “make additional investments where they are financially prudent to improve the operations of Trigen KC.”  Staff views the expressed goals of the buyer vis-à-vis those of the seller as a benefit of the transaction.


9.
In the Staff’s view, based on the resolution of the Staff’s issues and concerns in the Stipulation and Agreement, and the benefits from the proposed transaction, it is not detrimental to the public if the Commission authorizes Thermal NA to acquire, subject to the terms of the purchase and sale agreement that is the subject of the Joint Application and each of the terms of the Stipulation and Agreement, ownership and control of Trigen KC.


For all of the foregoing reasons, the Staff believes the Stipulation and Agreement has adequately addressed the relevant issues pertaining to the transfer of ownership and control of Trigen KC to Thermal NA and should be approved by the Commission.
  Therefore, the Staff prays the Commission to enter an order that:

1) approves the Stipulation and Agreement;

2) directs all of the parties to the Stipulation and Agreement to abide by the terms of the Stipulation and Agreement;

3) specifically waives the requirements of 4 CSR 240-80.020 for Trigen KC and orders it to comply, instead, with the Federal Energy Regulatory Commission Uniform System of Accounts (FERC USOA) for electric companies;
4) specifically authorizes Trigen KC to reverse, for accounting and ratemaking purposes, the impairment write-down that it took during calendar year 2000; 
5) finds that the transfer of the ownership of Trigen KC to Thermal NA, directly or indirectly, according to the terms of the Purchase and Sale Agreement and subject to the terms of the Stipulation and Agreement, is not detrimental to the public;

6) authorizes Thermal NA to directly or indirectly acquire up to and including one hundred percent (100%) of the equity interests of Trigen KC according to the terms of the Purchase and Sale Agreement, Appendix D to the Joint Application;

7) authorizes Thermal NA and Trigen KC to enter into, execute and perform in accordance with, or as may be permitted by or result from, the terms of the Purchase and Sale Agreement, Appendix D to the Joint Application as they relate to transfer of the ownership of Trigen KC to Thermal NA, directly or indirectly; and

8) authorizes Thermal NA and Trigen KC to take any other steps that may be necessary to accomplish and effectuate the transfer of ownership of Trigen KC to Thermal NA, directly or indirectly, in accordance with the terms of the Stipulation and Agreement and the Purchase and Sale Agreement, Appendix D to the Joint Application.
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� Still left for decision by the Commission is whether the Commission has jurisdiction over the chilled water operations of Trigen-Missouri Energy Corporation.  
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