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)
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SOUTHERN UNION COMPANY’S MEMORANDUM OF LAW
AND SUPPORTING SUGGESTIONS

1. Overview

Staff's report filed with the Commission and summarizing the results of its ten (10)
month investigation in the captioned case (hereinafter, the “Report”) presents nothing that
warrants further action on the part of the Missouri Public Service Commission
(“Commission”). It contains no more than superficial refinements of its previous
allegations in Case No. GC-2003-0348" and evidences a continuing lack of appreciation of
the circumstances concerning the sale by Southern Union Company (“Southern Union” or
the “Company”) of its Texas natural gas division to ONEOK, Inc. The Report also
demonstrates a disregard of elementary principles of statutory interpretation and utility
regulation. Ultimately, Staff has failed in its obligation to fully advise the Commission in a
forthright, objective manner. Staff’s failure to apprehend the nature of the transaction in
question has led it to improperly apply the applicable law to the facts, caused it to reach
erroneous conclusions and resulted in a poorly reasoned recommendation.

It is obvious that the sale of Southern Union’s gas distribution operations in Texas
did not involve the sale the whole or any part of its franchise, works or system useful or

necessary in the performance of its duties to the public in the State of Missouri. This is



evidenced by the fact that Southern Union’s Missouri Gas Energy (“MGE") operations were
not interrupted or impaired in any way by the sale of its Southern Union Gas division. MGE
continues to render safe and reliable natural gas service in the State of Missouri in those
areas certificated to it by the Commission. Similarly, the sale of Southern Union Gas to
ONEOK was not a corporate reorganization of Southern Union as that term is used in
§393.250 RSMo 2000 because it was not part of a liquidation, receivership or bankruptcy
of Southern Union resulting in a material change of its capitalization.

Staff's Report contains numerous factual inaccuracies and a number of sweeping
conclusions which lack benefit of factual support, rule interpretations or decisions of the
Commission or case law support. In fact, the Report inexplicably avoids addressing
compelling case law decisions from this and other states (previously supplied by Southern
Union Company to the Staff and the Commission) that when taken into consideration lead
to a quite different conclusion.

That these important considerations have been entirely overlooked or brushed aside
by Staff is troubling to Southern Union given the fact that these legal issues were
thoroughly briefed in a legal memorandum filed by the Company in Case No. GC-2003-
0348 on or about April 22, 2003. That the case law provided by Southern Union has not
been mentioned in the Report can only mean that Staff has simply chosen to disregard it
and has determined to be less than forthright with the Commission. In doing so, Staff has
reached a conclusion that is not based on a reasonable assessment of the facts as applied
to the law and is entirely lacking in fairness or objectivity. This is regrettable because the

undisputed facts and the overwhelming weight of authority demonstrates that Southern

' Staff of the Missouri Public Service Commission v. Southern Union Company.
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Union has taken no action that in any fashion violates either the letter or the spirit of the
Public Service Commission Law (the “Act”).

2. The Sale of Southern Union’s Texas Operating Division.

The relevant facts are easily and succinctly stated. They are not disputed by Staff.

Southern Union is a corporation duly incorporated under the laws of the State of
Delaware and conducts business in Missouri under the fictitious name of MGE. MGE
conducts the business of a “gas corporation” and provides natural gas service in all or
portions of the Counties of Andrew, Barry, Barton, Bates, Buchanan, Carroll, Cass, Cedar,
Christian, Clay, Clinton, Cooper, Dade, DeKalb, Green, Henry, Howard, Jackson, Jasper,
Johnson, LaFayette, Lawrence, McDonald, Moniteau, Newton, Pettis, Platte, Ray, Saline,
Stone, and Vernon in those areas certificated to it by the Commission. MGE has
established a fully-staffed, dedicated and competent gas supply department at its offices in
Kansas City, Missouri. Its Director, Dave Kirkland, supervises a group of three individuals.
Mr. Kirkland reports to Rob Hack, MGE’s Vice-President Rates and Regulatory Affairs.

Southern Union Gas Company (“Southern Union Gas”) was the natural gas
operating division of Southern Union located in the State of Texas. Headquartered in
Austin, Texas, Southern Union Gas served approximately 535,000 customers in that state,
including the cities of Ausin, El Paso, Brownsville, Galveston and Port Arthur. Pursuant to
the terms of a Purchase and Sale Agreement dated October 16, 2002, the sale by
Southern Union of Southern Union Gas to ONEOQK, Inc., became effective as of January 1,
2003. The sale was announced over two months earlier in a press release dated October

16, 2002.
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There was no physical interconnection between the service territories of Southern
Union Gas, Southern Union’s Texas division, and MGE. The areas served by the two
divisions were not overlapping or contiguous and each division provided natural gas
service to its customers using dedicated and geographically discrete and distinct municipal
franchises and plant.

The sale of Southern Union Gas to ONEOK did not result in the sale, assignment, or
transfer of control of the whole or any part of MGE’s distribution network, plant, permits or
franchises. To the contrary, MGE still provides natural gas service in the State of Missouri
within the service areas certificated to it by the Commission without any impairment, pause
orinterruption. Southern Union’s Missouri customers continue to be served effectively and
efficiently by MGE in accordance with tariffs on file with and approved by the Commission.
As was the case before the sale of Southern Union Gas, MGE is owned and operated by
Southern Union.

3. The Sale by Southern Union Company of Southern Union Gas Did Not Involve
the Sale of the Whole or Any Part of MGE’s Franchise, Works or System.

Staff's Report fails to set forth any facts which, if true, would form the basis for the
Commission to conclude that Southern Union has violated any provision of the Act or any
rule or order of the Commission. The specific language of §393.190.1 RSMo 2000 states
that:

No gas corporation . . . shall hereafter sell, assign, lease, transfer, mortgage or
otherwise dispose of or encumber the whole or any part of its franchise, works or
system, necessary or useful in the performance of its duties to the public. . . without
first having secured from the commission an order authorizing it so to do. Every
such sale, assignment, lease, transfer, mortgage, disposition, encumbrance, merger
or consolidation made other than in accordance with an order of the commission
authorizing the same shall be void. (Emphasis added.)




The statute makes no reference at all to “rate base property”, the novel interpretation given
the statute by Staff. (Report p. 3) The Commission instead must look to the plain
language of the statute upon which Staff relies. As will be demonstrated herein, the sale
by Southern Union of its Texas division, Southern Union Gas, did not involve the sale of
the whole or any part of its Missouri franchise, works or system necessary or useful in the
performance of its duties to the public here.

A. No Sale of any Missouri Franchises

Franchises granted to utility companies in Missouri are “no more than local
permission to use the public roads and right of ways in a manner not available to or
exercised by the ordinary citizen.” State ex rel Union Electric Company v. Public Service
Commission, 770 S.W. 2d 283, 285 (Mo. App. 1989).> The sale by Southern Union of
Southern Union Gas did not include any franchises pursuant to which MGE provides
natural gas service in any municipality in this state.

The Report’s only nod to this legal authority is Staff's suggestion that the
Commission simply ignore its obvious applicability by offering the assertion that the Act is
‘remedial” and should be “liberally construed”. (Report p. 10) Reading a statute “broadly”,
as Staff suggests, does not authorize the Commission to simply ignore expository case law
which is on-point.

B. Southern Union Gas Was Not Part of MGE’s Works

Southern Union’s sale of its Texas based Southern Union Gas division was not part
of MGE’s works. Again, the term “works” is not defined by statute or Commission rule.

However, the Missouri Supreme Court has determined that the gas works of Missouri
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Public Service (now Aquila, Inc.) is synonymous with the term “gas plant.” See, State ex
rel. City of Trenton v. Public Service Commission, 174 S.\W. 2d 871, 879-880 (Mo. banc
1943).

The term “gas plant” is defined at §386.020(19) RSMo 2000 as including:

All real estate, fixtures and personal property owned, operated, controlled or used or

to be used for or in connection with or to facilitate the manufacture, distribution or

sale of furnishing of gas, natural or manufactured, for light, heat and power.
Thus, the term “works” is restricted in scope to that real or tangible operational plant (i.e.,
right-of-ways, pipes in the ground, valves, compressors, regulators etc.) actually used to
deliver gas to the public in this state.

At page 11 of the Report, Staff concedes the correctness of this analysis and
contends the statutory definition of gas plant is “broad enough” to include things like copy
machines, training manuals and video equipment. Clearly, Staff's free-form interpretation
of this language is overly broad and unreasonable. Staff's approach leads to absurd
results. Using Staff's sweeping analysis, a utility's inventory of copy paper, pencils,
paperclips, tablets, clocks, wall decorations and all other manner of personal property
owned by it would be part of its utility plant. Were this the interpretation to be given the
term “gas plant” by the Commission, soon it will be overwhelmed by applications seeking
authority to dispose of coffee makers and other mundane items which have no impact
whatsoever on the provision of utility service. This makes no practical sense.

Also, the definition makes no reference whatsoever, directly or indirectly, to what

Staff has referred to as an “in-place, trained and knowledgeable assembled workforce.”

(Report at p. 6) The term “gas plant” does not include gas procurement or other routine

: Citing State ex inf. Chaney v. West Missouri Power Company, 281 S.W. 709 (Mo. 1926).



business activities or services that Southern Union Gas previously provided to MGE, nor
does it include the personnel engaged in those business activities. People, jobs and
activities are not property under the law of Missouri.

C. Southern Union Gas Was Not Part of MGE’s System

Likewise, the business functions and activities formerly provided by Southern Union
Gas to MGE, were not part of MGE'’s gas delivery system. The term “system” is not
separately defined in Chapter 386 RSMo or by Commission rule. However, the terms
“sewer system” and “water system” are defined at §386.020(49) and (59) RSMo 2000,
respectively. Each of these statutory definitions enumerate a series of hard operational
plant items and “other real estate, fixtures and personal property” used to provide that type
of utility service. Thus, a utility’s “system” encompasses the organization of the discrete
parts of the plant and property used by the utility into an interdependent whole for the
purpose of providing service to the public.3 Again, employees, business or job functions or
activities of a utility are not part of its property interests.

A decision of the Oregon Supreme Court supports this conclusion. That Court has
determined that the terms “plant” and “system” are synonymous and refer to “ the whole
system, machinery, power, poles, wire and anything necessary to complete the circuit” for
an electric utility. Yamhill Electric Company v. City of McMinnville et. al., 130 Ore. 309, 274

P. 118, 126 (Ore. 1929).

® When words in a statute follow a specific enumeration of things, the general words are limited to
things of a similar character to those specifically enumerated. See, Pollard v. Board of Police
Commissioners, 665 S.W.2d 333, 341, n. 12 (Mo. banc 1984). See also, Vocational Services Inc, v.
Developmental Disabilities Resource Board, 5 S.W.3d 625 (Mo. App. 1999). [Held, a general phrase
under the rule ejusdem generis must be construed to refer back to the subjects set out in the preceding
words.]



There are no Missouri cases interpreting the exact meaning and scope of the phrase
“franchise, works or system” as that phrase appears in §393.190.1 RSMo. The only case
decision mentioned in the Report at page 10 is a passing reference to State ex rel. Fee
Fee Trunk Sewer Inc. v. Litz, 596 S.W. 2d 466 (Mo. App. 1980). This case involved the
sale by a utility of its entire operating system located in Missouri to the Metropolitan St.
Louis Sewer District whereas the transaction discussed in the Report involves the sale of
an entire operating system located in Texas. The Commission’s jurisdiction was not
contested. Consequently, the Fee Fee case is factually distinguishable from the sale of
Southern Union Gas.

Staff fails to cite the Commission to any Missouri court decision in which it has been
determined that a utility in Missouri must file for and obtain approval with the Commission
under §393.190 RSMo to sell or dispose of an operating division located entirely in another
state and having no physical interconnection with operations in this state. Similarly, the
Commission has never handed down such an interpretation and, further, it has never
promulgated a rule making it a requirement. Utilities have had no reason to expect this
sweeping and unprecedented interpretation of the law. To the contrary, the case most
closely on-point actually validates Southern Union’s views on the topic.

Southern Union previously has pointed Staff and the Commission to a recent
opinion of the Indiana Supreme Court interpreting a nearly identical Indiana statute which
arose out of a very similar factual setting. The Indiana Supreme Court in September of
2000 found that Indiana Code §8-1-2-83(a) prohibiting utilities in that State from selling,
assigning, transferring, leasing or encumbering their “franchise, works or system” to any

other person or entity without the approval of the Indiana Public Service Commission (the



‘IPSC”) did not prohibit two Indiana natural gas utilities from arranging that a
separate company procure wholesale natural gas supplies for the utilities. United
States Gypsum, Inc., et. al., v. Indiana Gas Company, et. al., 735 N.E. 2d 790, (Ind. S. Ct.,
2000).

In that case, the Indiana Supreme Court concluded that the “franchise, works or
system” of a public utility means the “entire operational unity of a utility.” /d. at 801. The
Indiana Supreme Court found that the transfer by the utilities of their gas procurement
departments and functions to the special purpose affiliate did not require regulatory
approval from the IPSC because the utilities (1) remained in control of their own physical
gas delivery facilities, (2) remained providers of gas in their service areas, (3) continued to
review and approve supply plans, and (4) continued to operate their gas storage fields.
That Court held that “although wholesale gas supply and planning and scheduling thereof
are unquestionably important to Indiana Gas, none of the matters relied upon by the
[complainants] constitute an indivisible part of Indiana Gas’ system or works absent some
closer nexus with the utility’s customer service or distribution.” /d. at 802. Given the
similarity in facts and law, this case should have been given careful consideration and
significant weight by Staff, yet it has not even been mentioned in the Report. (A copy of
the entire text of the decision of the Indiana Supreme Court is attached hereto.)

A conclusion similar to that of United States Gypsum is appropriate based on Staff's
investigation. Simply put, the personnel employed and the activities and functions
performed by Southern Union Gas on behalf of MGE, were not a part of MGE’s franchise,
works or system as that phrase is used in §393.190 RSMo 2000. Staff does not allege that

MGE has transferred control of its gas distribution network; that MGE is not still the



provider of natural gas in its certificated territory; or that MGE otherwise has ceased to
perform its public service obligations to its Missouri customers, even momentarily. Rather,
the focus is on the fact that personnel have changed or that responsibilities of certain
employees have been reassigned. These considerations do not establish any arguable
basis for concluding that Southern Union has violated any provision of the Act, or any rule
or order of the Commission.

4, Southern Union’s Texas and Missouri Operations Were Geographically
Remote and Operationally Discrete.

At page 8 of the Report, Staff states that “Southern Union combined its Texas and
Missouri operations in such a manner so that the operations in one state support the
operations in both states.” This statement is incorrect and misleading. While some
activities were undertaken by a handful of employees of Southern Union Gas in support of
MGE, there was no physical interconnection whatsoever between the service areas of
Southern Union Gas, Southern Union’s Texas operations, and MGE. The areas served by
the two divisions were not overlapping or contiguous and each division provided natural
gas service to its customers using separate and geographically remote gas distribution
networks.

5. The Classes of Allocated Plant Involved in the Sale by Southern Union of its

Texas Division Were not Necessary or Useful in the Performance of Southern
Union’s Duties to the Public in Missouri.

At the outset, the Report includes the statement that the “sale/transfer included
assets used to serve Missouri customers.” (emphasis added) This statement is misleading

and the Report includes no facts which, if true, would substantiate the claim that the whole
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or any part of MGE’s “works or system necessary or useful in the performance of its duties
to the public” were sold or transferred.

The Company’s first observation is that Staff incorrectly uses the term “assets”
interchangeably with the statutory phrase “franchise, works or system”. The two are not
synonymous. While MGE'’s works or system may be comprised of certain of its assets, the
converse is not necessarily true, that is, not all of MGE’s assets are part of its works or
system. For example, intangible assets are not components of the operating works or
system. Additionally, not all tangible assets are part of the utility works and system. A
good example would be office furnishings or vehicles because these items are not integral
components of an operational whole the absence of which would result in a failure or
interruption of service. As a consequence, the Report is founded on an erroneous
premise.

Furthermore, none of the categories of property identified by Staff would have been

part of MGE’s works or system in any event. Items such as postage meters and

machinery, office furniture, alarm systems, copy machines, dictation equipment, projectors,
video equipment, studies and training materials were not part of MGE's works or system
even when in use in Austin because they were not physically or operationally connected to
the facilities used to deliver natural gas to customers in Missouri. Rather, as is the practice
and custom, these are items easily and routinely retired, replaced or substituted in the
normal course of business. Although deployed for necessary administrative or support
activities associated with MGE’s business and therefore legitimate cost of service items for

ratemaking purposes, they were not indivisible parts of its works or system as that phrase
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is used in §393.190 RSMo. This is an important distinction noted in the United States
Gypsum case that is not addressed in the Report.

It is important for the Commission to realize that the tabulation of assets provided by
Staff does not list assets that were dedicated exclusively to Missouri operations. These
were items located at corporate headquarters in Austin, Texas, the value of which was
allocated to Southern Union’s various utility operations, including those in Missouri, as an
overhead cost for ratemaking purposes. Significantly, of the $2 million claimed by Staff,
only approximately 38% of this amount was assigned as rate base to the cost of service in
Missouri during MGE’s last rate case in 2001, so the value for Missouri ratemaking
purposes was only $718,940%. This amount is de minimus in relation to this $420 million
transaction.

Moreover, the list of plant accounts allocated to MGE in Case No. GR-2001-292 and
attached to the Report does not identify any items any longer used or needed by Southern
Union to provide natural gas service to its Missouri customers. A review shows that the list
is dominated by back office support items (such as office furniture and equipment, copy
machines, postage machines and the like) that are disposed of and replaced routinely in
the ordinary course of business. Replacement of such items due to the re-location of
Southern Union’s corporate headquarters from Austin, Texas to Wilkes-Barre,
Pennsylvania—which took place in 2002, prior to the ONEOK sale—is a routine practice in
the ordinary course of business. Southern Union is aware of no precedent indicating that

regulatory review and approval of such ordinary course transactions is required or

* Inexplicably at page 8 of the Report, Staff recognizes that “approximately 30% to 40% of corporate
overhead costs” were allocated to MGE in Case No. GR-2001-292, yet it has failed to adjust the $2 million
dollar figure by the amounts actually allocated to Missouri cost of service in the test year.
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expected. In fact, the only item on the list that might even be remotely susceptible to
categorization as “franchise, works or system”—Unaccounted for Gas System (Account
3910, $234,688)—relates to the Taurus computer system formerly used by gas
supply/control when personnel performing that function were housed in Austin, Texas.
Since the personnel performing the gas supply/control function have been housed in
MGE's Kansas City, Missouri offices beginning in 2003, this back office support item has
not been used or needed by Southern Union.

Because those items contained on the list are no longer necessary or useful in the
performance of Southern Union’s duties to its customers in Missouri, they are therefore
exempt from the application of §393.190 RSMo in any event which provides as follows:

Nothing in this subsection contain shall be construed to prevent the sale,

assignment, lease or other disposition by any corporation, person or public utility of

a class designated in this subsection of property which is not necessary or useful in

the performance of its duties to the public, and any sale of its property by such

corporation, person or public utility shall be conclusively presumed to have been of
property which is not useful or necessary in the performance of its duties to the
public, as to any purchaser of such property in good faith for value.
Thus, Southern Union acted lawfully in all respects even if the items of allocated property
identified in the Report are considered to have at some point comprised a part of MGE’s
works or system, a premise with which Southern Union firmly disagrees.

Staff has disregarded this language claiming that the Commission should have been
given the opportunity to make a finding as to the usefulness or necessity of these items but
this misses the point of the statutory language. As is always the case, the utility in the first
instance makes a determination as to whether the statute is applicable. There is no history

or practice of utilities submitting applications to the Commission for authority to retire or

replace office furnishings, copying equipment or training manuals. Also, the statute



provides a legal presumption that they are not useful or necessary as to a good faith
purchaser for value like ONEOK.

Ultimately, Staff's argument is merely academic. That no property necessary or
useful in the performance of MGE's duties to the public in the State of Missouri was sold or
transferred to ONEOK is proven by the undisputed fact that utility service in the State of
Missouri was not impaired or interrupted by virtue of the sale of Southern Union Gas.
Southern Union was able to make appropriate and adequate provision for continuity in
service and operations without any harm to MGE'’s customers whatsoever. The statutory

presumption supports this conclusion.

6. MGE Has the Right to Manage its Affairs and Conduct its Business.

It is axiomatic that the Commission is an administrative body of limited powers,
created by state law. Accordingly, it has only such powers as are expressly conferred upon
it by the statutes and reasonably incidental thereto. State ex rel. and to the Use of Kansas
City Power and Light Company v. Buzard, 315 Mo. 763, 168 S.W.2d 1044, 1046 (1943);
State ex rel. City of West Plains v. Public Service Commission, 310 S.W.2d 925, 928 (Mo.
banc 1958). Although the Act is remedial in nature, and should be construed liberally,

neither convenience, expediency or necessity are proper matters for consideration in the

determination of whether or not an act of the Commission is authorized by statute. State

ex rel. Kansas City v. Public Service Commission, 301 Mo. 179, 257 S\W. 462 (Mo. banc
1923); State ex rel. Utility Consumers Counsel of Missouri Inc. v. Public Service

Commission, 585 S.W.2d 41, 49 (Mo. banc 1979).
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Ultimately, how Southern Union goes about setting up and running the gas
procurement activities for its various operating divisions is not a matter that can be directed
or determined by the Commission or by its Staff. The law on this topic is clear and
unambiguous. The Commission’s authority to regulate certain aspects of a public utility’s
operations and practices does not include the right to dictate the manner in which the
company conducts its business. Stafe ex rel. City of St. Joseph v. Public Service
Commission, 30 S.W.2d 8 (Mo. banc 1930). The City of St. Joseph case involved an
appeal by the City of St. Joseph, Missouri of an order of the Commission affixing the value
of property of St. Joseph Water Company for ratemaking purposes and approving a
schedule of rates. In rejecting the Appellant’s contention that the Commission should not
have authorized an administrative charge imposed on the operating company by its parent
company, the Missouri Supreme Court stated the following:

The holding company’s ownership of the property includes the right to control and

manage it, subject, of course, to state regulation through the Public Service

Commission, but it must be kept in mind that the Commission’s authority to regulate

does not include the right to dictate the manner in which the company shall conduct

its business. The company has the lawful right to manage its own affairs and
conduct its business in any way it may choose, provided that in doing so, it does not
injuriously affect the public. The customers of a public utility have a right to demand
efficient service at a reasonable rate, but they have no right to dictate the methods
which the company must employ in that rendition of that service. It is of no concern
of either the customers of the water company or the Commission, if the water
company obtains necessary material, labor, supplies, etc. from the holding

company, so long as the quality and price of the service rendered by the water
company are what the law says it should be. (emphasis added)

Id. at 14. Similarly, in State ex rel. Harline v. Public Service Commission, 343 S\W.2d 177
(Mo. App. 1960), the Court observed that the Commission’s powers are “purely regulatory.”

Id. at 181. Further, the Act provides “regulation which seeks to correct the abuse of any



property right of a public utility, not to direct its use.” /d. The Court of Appeals elaborated
on this important principle:

The utility’s ownership of its business and property includes the right to control and
management, subject, necessarily to state regulation through the Public Service
Commission. The powers of regulation delegated to the Commission are
comprehensive and extend to every conceivable source of corporate malfeasance.
Those powers do not, however, clothe the Commission with the general power of
management incident to ownership. The utility retains the lawful right to manage its
affairs and conduct its business as it may choose, as long as it performs its legal
duty, complies with lawful regulation and does no harm to the public welfare.

Thus, the Commission may regulate Southern Union’s Missouri operations, but it has no
authority to manage MGE’s business or to substitute its business judgement for that of
Southern Union, so long as MGE is meeting its public service obligation to provide safe
and adequate service to its patrons. The Report includes no evidence whatsoever that
MGE is not meeting, or has not met, its public service obligations to provide safe and
adequate service to its Missouri customers as a consequence of selling its operations in
Texas.

Although the Report at page 19 gives lip service to the fact that the Commission has
no authority to manage the utilities it regulates, the Report’s ad hoc vilification of Southern
Union amounts to nothing more than a critique of the business decisions of Southern
Union’s management. The Report presents Staff's grievance that MGE has reconfigured
its gas purchasing function and, in doing so, is claimed to have lost a “wealth of knowledge
and experience” in doing so. This is no more than a belief on the part of Staff that
Southern Union should have done something differently. Significantly, the Report does not
identify any failure on the part of MGE to perform its legal duty to provide safe and reliable

natural gas service to the customers located in the service area in the State of Missouri.
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The only legal authority provided by Staff at page 20 of the Report completely
misses the mark. The Kansas City Transit case has nothing to do with transfers or
reassignments of personnel. Rather, it involved an unauthorized corporate reorganization
of a street railway company whereby Kansas City Transit, Inc., (“Transit”) had undertaken
to create a new corporate entity to acquire Transit's common stock and to fundamentally
reorganize Transit's business structure. There is no factual parallel whatsoever between
the two cases.

Staff identifies certain contractual arrangements between Southern Union and
ONEOK for the provision of certain transition services as support for the allegation that
Southern Union Gas in Texas was part of MGE's works or system in Missouri. This too
provides no basis for concluding that anything unlawful or inappropriate has occurred.
Historically and currently, public utilities in this state have relied upon third-party providers
to supply central functions such as legal services, accounting/auditing services,
engineering services, financial services, construction and maintenance services, customer
service/call center operations, billing and collection services, shipping and delivery services
and all other manner and category of routine business activity. All of these activities are
critical to the operation of a public utility but it cannot be seriously argued that public utilities
are prohibited by §393.190 RSMo from using qualified vendors and providers as necessary
to fulfil these essential functions without the Commission’s express authority, whether it is
for an indefinite period or short interim period of time.

Nothing better illustrates this fact than the case of Re Drexel Telephone Company,
19 Mo. P.S.C.(N.S.) 281 (1974), in which the Commission observed that Drexel Telephone

Company (“Drexel”) had no_employees of its own and thus contracted with another
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telephone company for all work that was done. /d. at 281. Yet no mention of the Drexe/

case appears in the Report. The key question left unanswered in the Report is if it is
acceptable that Drexel provided regulated telephone service with no employees, why is it
untawful for MGE to provide natural gas service with a full compliment of employees,
including a dedicated gas procurement department located in Kansas City, Missouri?

Ultimately, it is the responsibility of the Company’s management team to determine
how to get the job done. No provision of Missouri law or Commission rule requires that any
of these activities be done at any particular location or by any particular individual or group
of employees with any particular level of experience or training. No provision of Missouri
law permits the Commission to veto such decisions. The contrary conclusions in the
Report are directly at odds with practical experience and common sense in the operation of
public utilities.

7. People Are Not Property.

The Report goes through considerable intellectual gymnastics to reach the bizarre
conclusion that utility employees are no more than biological units of machinery that can be
bought, sold and traded, subject of course to the Commission’s prior approval. For this
novel proposition, Staff relies on one isolated phrase appearing in the 1998 HVAC
legislation appearing in Chapter 386 RSMo. This reliance on completely unrelated
legislation is misplaced.

The HVAC Act which was enacted for the limited purpose of restricting the ability of
certain utilities to offer heating or air conditioning services. It does not purport to convert
personnel into assets owned and controlled by utilities or in any other manner serve to

change recognized principles of Missouri property law.

18



Southern Union does not own its employees and the Commission has no jurisdiction
with respect to personnel decisions made by a company’s management, sometimes on a
daily basis. Euphemistically repackaging groups of employees as “functions” or as a
“trained and assembled workforce” in an effort to depersonalize the subject is no more than
an unwise effort to place the Commission unlawfully in the role of supervising the hiring,
promotion, reassignment and firing practices of the utilities it regulates. The Commission
has no statutory authority with regard to these matters and none can be found in any
provision of the Act.

Ultimately, the fatal flaw in the Report’s conclusions is that its apparent objective is
to encourage the Commission to unlawfully insert itself into the Company’s hiring,
promoting, reassignment and firing practices. This would have the effect of interposing the
Commission as Southern Union’s de facto human resources department for the utilities it
regulates, arole itis ill-suited to assume. Not only would it involve unlawful conduct on the
part of the Commission, it would be imprudent as a practical matter.

If the Commission were to purport to exercise a veto power over the business and
employment practices of the companies it regulates, it would be bound in subsequent rate
cases by the decisions made by the individuals whose employment the Commission has
authorized or compelled. This conundrum is one that the Commission has already
confronted. In previous legal proceedings, the Commission stated to the Southern District
Court of Appeals that it would be a conflict of interest for the Commission to assume the
dual role of manager and regulator. The Commission said that a Circuit Court order
appointing the Commission as receiver for a sewer company would put the Commission “in

the conflicting position of regulator and regulated”. State ex rel. Public Service
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Commission v. Bonacker, 906 S.W.2d 896, 899 (Mo. App. 1995). This is a judicial
admission on the part of the Commission.

Controlling a utility’s hiring and firing practices by virtue of a regulatory veto power
and thereafter determining the ratemaking treatment to be given the decisions and
practices of the very same personnel would present the very same type of conflict
protested by the Commission in the Bonacker case. The Commission cannot regulate
Southern Union at the same time the Commission is making MGE’s personnel decisions.
The Commission’s integrity as an independent regulator would be contaminated if it were
to take unto itself the responsibility for personnel management of the companies it
regulates.

The Report likewise fails to address the fact that the Commission has already

rejected the fundamental premise of the Report when it turned down a Staff proposal to

require that utilities be compensated by their affiliates when experienced employees are
transferred. In rejecting this proposal, the Commission state that “employee transfers do
not have to be restricted, penalized or compensated” to accomplish the legitimate
regulatory objectives of preventing cost shifting or cross-subsidies. Mo. Reg. Vol. 25, No.
1, p. 61, January 3, 2000.° This determination made it clear that the Commission was not
going to interfere with a utility’s decisions regarding personnel assignments or transfers.

The parallel to the current circumstance is undeniable. At page 21 of the Report,
Staff complains about “[t]he value of [Southern Union’s] workforce” being transferred to
ONEOK as a consequence of the transaction. It bemoans “the loss of these valuable

employees.” This is no different a consideration than that rejected by the Commission in

® Order of Rulemaking, 4 CSR 240-40.015. Case No. GX-99-444.



January of 2000 when it concluded no compensation for or restriction on employee
transfers should be put in place.

These important legal and policy considerations are not even addressed in the
Report. Staff has failed to fully advise the Commission of these conflicts, key principles of
regulation and the representations the Commission has made in previous court cases. By
failing to do so, Staff has not presented the issues to the Commission fairly, objectively and
completely.

8. No Detrimental Impact on MGE’s Customers

At pages 21 through 26, the Report contains the allegation that the sale of Southern
Union’s Texas operations to ONEOK was detrimental to MGE’s customers. This claim is
completely lacking in any factual support. The investigation has uncovered no facts which
would support such a conclusion. As such, this conclusion is no more than
unsubstantiated speculation on the part of Staff.

Likewise, the statement at page 6 of the Report that Southern Union “sacrificed the
interests of its Missouri customers in order to profit from the sale of” Southern Union Gas is
totally unwarranted, inflammatory and completely unsubstantiated. It reflects an
investigation, the ultimate outcome of which apparently was never in doubt. There is not
one scintilla of factual support for this gratuitous and inaccurate conclusion.

The only incidents noted in the Report as evidence of a public detriment are cryptic
or trivial. At page 23, Staff asserts that “critical information was unavailable to MGE during
the winter heating season” but the nature of the information is not specified and it is not
explained what harm was caused by its unavailability until February 28, 2003. Also, Staff

claims that a response to a data request was not “immediately available” because Mr.
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Langston had been out of town and possibly might not able to track down the information
requested within the twenty days provided by rule. However, the Commission’s discovery
rules specifically provide for a party to request additional time to provide information.
Commission rule 4 CSR 240-2.090(1) states that a party may request additional time to
respond to a data request if it is “unable to answer within twenty (20) days.” Southern
Union should not be open to criticism for invoking a procedure specifically authorized by
Commission rule.

Staff's other claims are nothing more than speculation and conjecture. On page 24
of the Report, for example, Staff states that “it becomes apparent that day to day decisions
can impact gas costs by millions of dollars” but offers no credible basis for concluding that
gas costs have been impacted by personnel changes relating gas supply. Staff offers no
indication that any of the gas supply contracts for MGE which were in place at the time of
the transaction been changed or renegotiated or, if so, to what extent and to what effect.
Had there been any material adverse changes in these arrangements, presumably they
would have been described in the Report. Ultimately, no actual causal connection between
the personnel changes and any objective, measurable harm to the public interest is set
forth in the Report.

Finally, the Report alleges MGE'’s facilities are not “adequate” because six former
employees of Southern Union’s Texas operations have accepted other employment.
(Report p. 28) For this remarkable claim, Staff points to State ex rel. Ozark Electric
Cooperative v. Public Service Commission, 527 S.W.2d 390 (Mo. App. 1975). Thisis a
case that has nothing whatsoever to do with the circumstances presented in the case at

hand. The Ozark case was a challenge by a competing electric supplier to the issuance by



the Commission of a certificate public of convenience and necessity to The Empire District
Electric Company (“Empire”) under §393.170 RSMo. The Court of Appeals merely found
that the Commission could consider the comparative experience of Ozark and Empire with
installing and operating underground electric distribution systems in deciding whether to
grant Empire’s application for authority to serve in the disputed territory. The issues
presented in this case have nothing to do with the issuance of a certificate of public
convenience and necessity.

In the final analysis, there has been no adverse impact on MGE’s customers
whatsoever. They have continued to be served effectively and efficiently. MGE still
provides natural gas service within those areas certificated to it by the Commission without
impairment or interruption. 1t is simply not plausible for Staff to conclude that there has
been a detrimental impact on the public in Missouri arising out of the sale of the Southern
Union Gas operations in Texas.

9. The Sale by Southern Union Company of its Southern Union Gas Division Was
Not a Corporate Reorganization.

At several points in the Report, Staff makes the conclusory statement that the sale
by Southern Union of its Southern Union Gas division to ONEOK was a “corporate
reorganization.” This conclusion is wholly unsubstantiated. The term “reorganization” as
utilized in §393.250 RSMo is not defined in the Act or in the Commission’s Rules of
Practice and Procedure. In such circumstances, words in a statute are to be given the
plain and ordinary meaning. See, §1.090 RSMo 2000. That meaning is to be found by

reference to the dictionary. Roberts v. McNary, 636 S.W. 2d 332 (Mo. banc 1982).

o
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A corporate reorganization is a business plan for winding up the affairs of, or
financially restructuring a distressed or insolvent corporation under the supervision of a
receiver, trustee or court. Am. Jur. 2d §2514 Corporations; Blacks Law Dictionary, 7" Ed.
Consequently, the term has no relevance to the sale of Southern Union Gas and §393.250
RSMo has no bearing on the circumstances presented in the Report. The sale of Southern
Union Gas was not a part of a liquidation of MGE's business or a receivership or
bankruptcy of Southern Union. Southern Union has not restructured itself as a holding
company nor has it changed its business character from that of a corporation to any other
type of business organization. See, State ex rel. Kansas City Transit, Inc., v. Public
Service Commission, 406 S.W.2d 5 (Mo. 1966).

The Report at page 5 contains a summary description of the corporate structure of
Southern Union, correctly noting that MGE is simply a trade name for use in the State of
Missouri. It is significant to note that this was the situation both immediately before and
immediately after the sale of the Texas properties. Nothing has changed. Thus, the facts
recited in the Report do not square with Staff’s ultimate conclusion that Southern Union
has engaged in a corporate reorganization.

Finally, the Commission needs to be made aware that the viability of §393.250
RSMo itself is in doubt. Enacted in 1913, it appears to have been superseded and
preempted by the subsequent enactment in 1978 of the Federal Bankruptcy Code (the
“‘Code”). The Code sets forth a comprehensive set of laws governing corporate
reorganizations, “notwithstanding any otherwise applicable non-bankruptcy law.” 11 U.S.C.

§1123(a)(5); Re Pacific Gas and Electric Co., 283 B.R. 41 (N.D. Cal. 2002). The fact that



§393.250 RSMo may be a dead letter is an important issue that has been omitted from the
Report
10. Conclusion

The Report is inadequate and misconceived. The facts are inaccurate, incomplete
and misleading. The conclusions in the Report misconstrue the facts and misapply the
law. Consequently, the ultimate conclusion contained in the Report is unreliable and sets
forth no basis—under either the law or the facts—to conclude that the sale by Southern
Union of Southern Union Gas to ONEOK violated any provision of the Act or any rule or
order of the Commission. The Report does not in any way establish that Southern Union
has acted unlawfully or inappropriately. Thus, there is no basis whatsoever for the

Commission to authorize Staff to file a compliant pursuant to. §386.390 RSMo.

Respectfully submitted,
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risks and opportunities have
customers. (R. at 1654.)

Opponents object to consideraticn
gas cost adiustment proceedi
critical Proliance records

OCppronents' fear is not well
i4%:2; affording the Commission
interests” while it is pursu
Thus, we conclude that this

Utilities did not require

1

v

n7 Our conclusion is bolsteresd oy Commission's

recovery of gas costs, pricr tTc¢ the RUR Act, based

gas sold by a marketer to the g : See Re

No. 37354-GCAR41, 1994 WL 1213¢ 199

that Opponents did not appear DC?

adjustment filings or to mark onm

LDC; instead, the Commission bie

the commodity sale of gas to (KR

- - - - - - - - - - - - knd FCOotncTes- - - — - - = — — - - — - =

193]

We conclude also that the Commis
transportation credit and the
proceeding, as it has indicatecd
include the gas utility's ¢

Sedg
costs




n8 Our resolution of the AUR
well as our affirmance of the
cver ProlLiance under Secticn
that federal law preembts state
See y EsTo Ny %) -

[ (The National
er“SdlCtluu over the transportaticn and
for resale"j.

[*%27]

III. Transfer or Merger of Utility Works

“En public utilizy may not
franchise, works, or system
company, Or corporation, or
system by any other person,
without the approval of the
this section, we decide whet!?
ProLiance agreements because
by the Commissicn.

The Commission rejected
required preapproval as
construed "works" anrd "s

Comm ' n

o o Ber [ e Ty 2
Indiana Cable, the Court of er T th
jurisdiction under Secticn 83 over & ouplic utllity's lease of cart of “is poles o

accommodate attachments by a
¥construed a utility's franchise, w
unity of a utility." Id.

Applying Illinois-Indiana Cab
provide for Indiara Gas to re
control of its physical gas de
facilities.”™ (R. at 1606.) L
remains the certified provider
contracted with Proliance for

system. (R. at 1606.) The Commi o
develop demand forecasts, revi perove supply p
operate gas storage fields, eto. (X. at 1606.)

On appeal, the Opponents
arnd "system" too narrowly
Inciana Gas's assignment
capacity ard some gas-su
transfer of a part of In

Tne statutes do
imporzant that
equipment” in tl

ﬂwr“iS_A“



- <

RO L

faciiities. P
or accommodation affordea the
Derformldg the service." ?Pricr
<71, trans. denied.

nY9 As pertinent here,
or simiiar building or compiex of bu:i
industry 1is carried cn" or i L

[
O O
W0 O

(92}

Heritage Dictionary of the En age 2 ol

group of interacting, interr intera eiement
whole . . . functicnally rel £ elements, especial
structures and channels, as on, Travel cr diszTr
American Heritage Dictionary Language at 1823

[**30]

Where statutes address the same
tqem if poss;ble See 5

[ ; CuﬂseQW””“;
not transfer ownershlp or conts:
transfer to Proliance any plant
wholesale gas supply and the pi
impertant to Indiana Gas, none
an indivisible part of Indian
the Utilities' customer service

nl0 In recent.yy ho'diq
parent does not consti
Subsection 83(a), a maj

test that was based on lang

; s UmiLiy ; il - S
agreeda, however, that the Court of 2 1
determined that Subsection :
utility leases a "'divisibl
(quoting Tiiinois-lralana
with Indiana Bell lnastcb 2s
over any indivisible part of i

i - - = - - - - [¥%31]
Oppronents also claim that Cod

mergers between two public ut: : o ite € agreements

anc Proliance absent prior avvrovael by the Commission. However,

9%

held, the Commissicr properly determined that
Still, OCCO“epr insist t: . s -




IV. Earlier Settlement

The Commission also rejectea ti
should be disapproved because =
made [**32] with some transpor
settlements, Indiana Gas agr

§

gue
capacity releases and to "re cos Irom
capacity release.”" (R. at 16 Gas ers Cou_C

a
negotiate for pre-arrang

ed capacity ses orn z
Gas's "determination of availapnle capacity,” o
"determining the greatest economic valuae ano Tor Thaz
capacity.”" (R. at 1624.) The Commissicn appre sT “¢lo,

2772, 3C0%8-99.)

The Commission rejected the
settlements by transferring
the "sharing" of revenue from
Commission explained that the
on Indiana Gas's own determin

at
were met. The Commission re ro id not recel
capacity "available" for re = was [**33]
capacity first o meet the e Only aftex
will capacity become "available" Zor release within h
(R. at 1628-29.)
Moreover, 1t pointed out that Tnaf GCas rece
advance of the release of any capacity oy Proli
credit to reduce gas costs. (R, at 1€2¢.) The
Gas's release of capacity to Froliance was con
release provision because it occurred at "maxi
"unequalled economic value." (R. at 1¢2%, 1631 Timat
ProLiance will allow Indianra Gas to reduce its
$ 16 million, a figure far exceeaing tre £ 1.8
releases in 1985. (R. at 163C.! These consider
that Indiana gas did not breach the settlement

ol

On appeal, Opponents repeat
transferring its capacity o
seiling cavacity releases.
breachea tThe settlements by
obligations, relying on Strodmian

CoooApo. 19%5), trans. cenled.

Ly

The Opponents' arguments
parties anticipated from
On the other hand, settlemen

settiements to the Commissicr,

jO8

3o

B

[CRRORN
0

cusTonmers or Ccons

-
W
~

reasonable, ons
nder the

ssion ma

rangemen

cnarges

ecessary




Here, the Commission found
that the Proliance agreen
of the transportation credi
proceedings. (R. at 1651, 1
the substantial deference
and even modifying or revoki

V. The Public Interest

The Opponents finally claim that the Commissi
evaiuate the public interest urder Section 49.
oublic interest analysis focused [*¥%¥36] alno
impact to customers without - : i S
preventing abuses associated w
charges, lack of zrm's-iengtn
Commission began its anaiysis Dy
confined to customer Interests =z

onsiderations”" inciuding the corns

The Commission accordin
consumers. It examined
surrounding ProlLiance's

the formation of what bec Lut 1t found that

unable to match ProlLianc a non-atfril Lol
1618-19.) It noted too price patte =4y
ProLiance has not detriment gas transpor

ProLiance has left "the ‘ . as ropust a

Proliance as they were pricr to i at . [*%371 " (R. ez

Regarding its continuing abilic effe

found, as we do, that gas cost aing

ensure that charges for gas, as :SPOT

fee, are reasonable. Similas o xola

unreasonable rate impact resulting from Liance in

These findings dispel the Opponents' argument that the Cormiss’orn's puplic interss:t
determination was too limited

Conclusion
We affirm the Commission's order.
Dickson, Sullivar, and Boehm, JJ., concur.

Rucker, J., not participating.
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