BEFORE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF MISSOURI

In the Matter of Summit Natural Gas of )

Missouri Inc.’s Filing of Revised Tariffs ) Case No. GR-2014-0086
to Increase its Annual Revenues for )
Natural Gas Service. )

PUBLIC COUNSEL’S
APPLICATION FOR REHEARING

COMES NOW the Missouri Office of the Public Counsel (“Pubounsel”) and
for its Application for Rehearing pursuant to 838®%), RSMo. Supp. 2013, respectfully
requests rehearing of the Commission’s October 2Z2d4 Report and Order on the
matters set forth below, and in support of rehegftublic Counsel states as follows:

1. The facts of this case show that Summit Nat@a$ of Missouri Inc.
(SNG) has not met the projections it forecasteaddnvince the Commission that the
proposed expansions were economically feasiblne facts of this case also show that
many of SNG customers were mislead by SNG aboutdutte increases when initiating
service?> Despite these facts, the Report and Order rewaii6& with a large rate
increase including a high 10.8% return on equitiricw will prove to be devastating for

many Missouri households.The Commission-approved rate increase will hitemers

! See Public Counsel Initial Brief, EFIS No. 255, pp-22.

2 Branson’s Mayor Raeanne Presley testified, “Befbiginstallation took place, the community
was not given adequate notification that the cbgtie construction was not built into the current
rate structure. It was not clear that the utdiigpected to recoup these expenses in future years
with rate increases...it was not made clear to oarrmanity, | think neither to our citizens, nor
to our businesses, nor to our city staff.” Traqgdr.), Vol. 6, p. 6 (June 18, 2014).

% Ms. Debra Warner testified at the public hearim@allatin: “This is a community of single
parents, elderly people, disabled people. I'm agiaer for disabled people. It's a community of
widows and widowers. In the winter, you go int@plke's homes, and they have plastic taped



at the beginning of the winter heating season, lwhidl further impair a low-income
customer’s ability to heat their home this winteFor these reasons, Public Counsel
implores the Commission to rehear the rate-shoakeisnd phase-in the rate increase to
protect customers from the combined effects of mprecedented rate hike and a cold
winter. This is a matter of public safety, andtpobing against the rate shock that low-
income Missouri customers will experience as altesfuthe Commission’s Report and
Order should always take precedence over investditg

2. Another contested issue in this case involvedsSNRogersville service
area and the gas volume imputation ordered by thi@miission in 1994 to continue
indefinitely in future rate cases until the compaaghieved the imputed level of
1,797,000 Mcf* In the Commission’s Report and Order issued éftesent case, the
Commission removed the imputation by concludingy ‘the calendar year 2013,
SNGMo's throughput for the service area of Rogdls\as originally certified was
1,869,737 Mcf.? Public Counsel requests rehearing of this isemlise this finding
misstates facts, and as a result, the Commissaecssion regarding Rogersville was
based on an inaccurate finding of fact. The oaliyncertified Rogersville service area
included the communities of Cabool, Houston, LigkilMountain Grove, Mountain

View, West Plains, Ava, Mansfield, Marshfield, aMdllow Springs, and this is the

over their windows and doors. It's also commonaango people's homes, and they will ask you
to step into a small bedroom because it's the thinhyg they're heating and they're heating it with
a small space heater and they and their childrefivang in that little space. People are going
without food trying to keep their utilities on. Atrycrease in this community is devastating.”
Transcript, Vol. 1, pp. 15-16 (June 19, 2014).

* Case No. GR-94-12Report and Order, EFIS No. 75, September 16, 1994, p. 18.

® Case No. GR-2014-0086, EFIS No. 2R8port and Order, October 29, 2014, p. 17. Emphasis
added.



service area upon which the volume imputation waposed. Communities that are
currently served by SNG in the Rogersville sendoea that weraot in the initial service
area include the communities of Lebanon, Rogeesviibrdland, Diggins, Seymour and
Norwood! Accordingly, the 1,869,737 Mcf usage level forl3p as found by the
Commission in its Report and Order, includes a nlaocyer service area than originally
certificated. The volumes for Lebanon, Rogersyilferdland, Diggins, Seymour and
Norwood would need to be removed from the 1,869M8%to properly compare current
volumes to the imposed volume imputation. Publioudsel requests that the
Commission rehear this matter so that the Comm&sidecision on the Rogersville
service area can be based upon accurate factsett@nize that the evidence does not
support a finding that SNG has met the 1,797,008utation threshold for the originally
certificated area.
3. The Report and Order also addresses whetheCdmemission should
order revenue or volume imputations in the other-Rogersville service areas, and the
Report and Order makes several errors on this .fsshiee first error occurred where the
Commission concluded,
OPC alleges, without citation, that feasibility dits persuaded the
Commission to permit SNGMo to expand its serviceaar Feasibility
studies constitute no standard of any Kind.

Public Counsel provided multiple citations where @ommission specifically linked its

order approving a certificate of convenience ancessity (CCN) to a feasibility study.

® Case No. GR-94-12Report and Order, EFIS No. 75, September 16, 1994, pp. 2-4. Tartan
Energy’s July 1, 1994 First Amended Application|&No. 41, removed the communities of
Seymour, Fordland, Diggins, Norwood, and Rogermsy¥ilbm the service area request.

" Tr. 254, 259.

8 Case No. GR-2014-0086, EFIS No. 2R8port and Order, October 29, 2014, p. 21.



Those citations include the first CCN issued far Bogersville service area, where the
Commission tied the CCN to the gas volume imputatand concluded that the
imputation protects “customers against the possilithat Tartan has overestimated the
conversion rates reasonably attainabfe.’Additionally, Public Counsel’s initial brief
cited to the following:
» Gallatin and Hamilton (2005)
“The Company shall be responsible in future rasesdor any failure of this

system _to achieve forecasted conversion raasd/or its inability to
successfully compete against propatie.”

» Lebanon, Licking and Houston (2007)

“...the shareholders, rather than the ratepayeraglsemed responsible for
the detrimental effects of a loss resulting fronaccurate estimations of
customer conversion or usage rat€s

» Branson, Branson West and Hollister (2008)

“SMNG’s shareholders bear the economic risks aasedi with the
expansion of its service area to the Branson gtest &s in the Lebanon
case), including a failure _to achieve forecastedvecsion rates and/or
customer growth projectiorid®

The Report and Order erroneously concluded thatliduounsel did not provide
citations to where the feasibility studies persubattee Commission to grant a CCN. As

shown above, Public Counsel’s citations were cjesel forth in its initial brief. Due to

°1d., pp. 21-22.

1 pyblic Counsel Initial Brief, EFIS No. 255, p.diing Case No. GR-94-12Report and

Order, September 16, 1994, pp. 17-18.

X Public Counsel Initial Brief, EFIS No. 255, p. éiting Case No. GO-2005-0120, Order
Approving Stipulation and Agreement, December D84 Emphasis added.

12 pyblic Counsel Initial Brief, EFIS No. 255, p.@ting Case No. GA-2007-0212, Report and
Order, August 16, 2007, pp. 25-26. Emphasis added.

13 public Counsel Initial Brief, EFIS No. 255, p.dting Case No. GA-2007-0168, Report and
Order, June 24, 2008, p. 10. Emphasis added.



this error, the Commission should rehear this isgueproperly recognize that the
feasibility studies were central to the Commisssaorders granting expansion.

4, In addition, the Commission’s conclusion thated$ibility studies
constitute no standard of any kind” is incorrectdese it ignores the standard long-
employed by this Commission when considering reigués service authority. That
standard was set forth in Public Counsel’s initiaéf, where Public Counsel cited to the
Commission’s five criteria: “(1) There is a pubfieed for the proposed service; (2) The
applicant is qualified to provide the proposed menv(3) The applicant has the financial
ability to provide the proposed service; (4) Thelmant's proposal is_economically
feasible and (5) The proposed service promotes the piitiézest.** This is the same
standard that the Commission continues to empldgyovhen considering whether to
grant a CCN, and it was used by this Commissiorregently as April when the
Commission granted a CCN to Missouri Gas Energyexpand its service area in
Lawrence County” The feasibility studies are a key piece of anyn@uvssion grant of a
CCN since one criteria considered by the Commissiavhether the proposed expansion
is economically feasible. Public Counsel seekseaehg of this case so that the
Commission can accurately recognize and incorpandteits decision-making the fact
that economic feasibility is a standard employedy Commission when considering

CCN applications.

* Public Counsel Initial Brief, EFIS No. 255, p.diting GA-2007-0168, Report and Order,
February 5, 2008, p.7. Emphasis added.

1> Case No. GA-2014-023m the Matter of the Application of Missouri Gas Energy, a Division
of Laclede Gas Company for a Certificate of Public Convenience and Necessity Authorizing it to
Construct, Install, Own, Operate, Control, Manage and Maintain a Natural Gas Distribution
System to Provide Gas Service in Lawrence County, Missouri, as an Expansion of its Existing



5. The Report and Order addresses the issue ofcas®capacity adjustment
to recognize that the Branson and Warsaw systems axeerbuilt, and the Report and
Order responds to Public Counsel’s argument treakeitess capacity adjustment should
also be adjusted for operating and management sgpeassociated with the overbuilt
assets® The Report and Order concludes, “OPC offers nidlesce quantifying or
otherwise supporting that allegatioH.”Here the Report and Order concludes that excess
capacity should not be included in rate base, Ihat Public Counsel is responsible for
generating evidence showing the full extent ofdbsts caused by such excess capacity.
This places the burden of proof onto Public Coutsalisprove the amount of the rate
increase, when such quantification should be thpamsibility of SNG since SNG carries
the burden of proof in this case. 8393.150.2 RS8Mmp. 2013. Accordingly, the Report
and Order is unlawful and in violation of §393.15&RSMo, and should be reheard to
properly apply the burden of proof. This coulddmseomplished by requiring SNG to file
a late-filed exhibit quantify all costs incurredaslirect result of the excess capacity, and
those amounts should be included in the excesscitgpadjustment. Proving these
amounts is not the ratepayer’s burden.

6. Allowing SNG to recover from ratepayers certaosts incurred due to
excessive plant that is not used and useful inpitoeision of gas service to SNG’s
customers is contrary to the Court of Appeals decis Sate ex rel. Union Electric Co.

v. PSC, 765 SW2d 618 (Mo. App. 1988), where the Court coded!:

Certified Area, Order Granting Certificate of Convenience andésésity, EFIS No. 9, April 16,
2014, p.3.

16 Case No. GR-2014-0086, EFIS No. 2R&port and Order, October 29, 2014, p. 27.

.



The utility property upon which a rate of returnnche earned must be
utilized to provide service to its customers. TIgtit must be used and
useful. This used and useful concept provides rdedéned standard for
determining what properties of a utility can belimted in its rate basg.

To do otherwise, the Court concluded, “would make investment practically risk-

free.”®

By allowing SNG to recover from ratepayers casisised by SNG’s excess
capacity, the Commission’s Report and Order anddktes increase it approves is unjust
and unreasonable because it ensures a risk-frestment for SNG’s shareholders.

7. The Report and Order is also unlawful in thauthorizes SNG to raise
rates by over $19 million for costs that SN@®ver incurred, which is a violation of
§393.270.4 RSMo. Supp. 2013. The Commission reaitheonclusion that §393.270.4
RSMo is inapplicable by concluding that the statapplies only to complaint cas®s.
While the Commission’s interpretation is somewhadlerstandable given the reference
to complaints in the statute, those referencesaidimit the application of the statute to
complaint cases. First, the statute, 8393.27@Jesl, “Notice and hearing — order fixing
price of gas, water, electricity or sewer servarerequiring improvement”, and makes no
reference limiting the statute to complaints. $elcdVlissouri courts have repeatedly
applied 8393.270 to cases that do not involve aptaimt. The Missouri Supreme Court
found that §393.270 applies to rate cases fileceutite “file and suspend” method:

Somewhat in conclusion, we make our own observagection 393.270(3),
by its terms, applies to a "price fixed by the cossion under sections

393.110 to 393.285." A price fixed by the file amdspend method -- §
393.140 -- falls within the classification notedi§ court has so hefd.

'8 gate ex rel. Union Electric Co. v. PSC, 765 SW2d 618, 622 (Mo. App. 1988)ting, Colton,
Excess Capacity: Who Gets the Charge From the Power Plant?, 34 Hastings L.J. 1133 (1983).
Yld.

% Case No. GR-2014-0086, EFIS No. 2R8port and Order, October 29, 2014, p. 31.

L qtate ex rel. Jackson County v. PSC., 532 S.W.2d 20, 28 (Mo. 1975%ce also, Sate ex rel.
Valley Sewage Co. v. PSC, 515 S.W.2d 845 (Mo. Ct. App. 1974).



Likewise, 8393.270.4 is also not limited to comptasases. The language of the statute
references complaints because the facts to bedaresi in the case are not to be limited
even if not set forth in any complaint to which #tatute applies. This is not the same as
stating that the subsection applasy to complaint cases. Moreover, Missouri’'s courts
have specifically applied 8393.270.4 to “file angsgend” rate cases initiated by the
utility. The Court of Appeals concluded in a ratese initiated by a utility that, “Section
393.270.4 requires the Commission to give due tggardetermining the price to be
charged for gas, "to a reasonable average retwn cgpital actually expended,” among
other matters® Accordingly, the Report and Order misinterpretsd amisapplies
§393.270 and is therefore unlawful because it aitdSNG to earn a return on capital
never expended.

8. The Report and Order should be reheard becauseavels two decades
of customer protections placed on this new andldpugy system. The facts of this case
provided the Commission with multiple reasons apgartunities to protect customers
by minimizing the amount of the rate increase. tdad, the Commission’s Report and
Order rewards SNG with much higher rates than vehatuld be forced upon SNG’s
customers at this time. SNG’s direct testimonyndl requested a $7,472,133 rate
increase, and the Commission’s Report and OrdesgBNG a $7,082.047 rate increase,

or approximately 95% of SNG's original requést. Public Counsel urges the

%2 State ex rel. Mo. Gas Energy v. PSC, 186 S.W.&j 334 (Mo. Ct. App. 2005)See also,
Sate ex rel. Public Counsel v. PSC, 274 S.W.3d 569 (Mo. Ct. App. 2008 ate exrel. AG
Processing, Inc. v. PSC, 276 S.W.3d 303 (Mo. Ct. App. 2008); aftdte ex rel. Mo. Office of the
Pub. Counsdl v. PSC of Mo., 293 S.W.3d 63 (Mo. Ct. App. 2009).

3 Exhibit 4, Moorman Direct, p. 8. Case No. GR-2@D86, EFIS No. 27FReport and Order,
October 29, 2014, p. 17.



Commission to rehear this case so that the Comonissan properly recognize that the
policy behind the PSC law was “created to prothetublic first and concerning itself
with the existing utility only in an incidental maer.”*

9. For the reasons stated herein, the CommissiBeigort and Order is
unlawful because certain legal conclusions misagiylaw, and the Report and Order is
unreasonable because it is arbitrary, capricioasbased on competent and substantial
evidence, misstates facts, and constitutes an afuse Commission’s discretion.

WHEREFORE, the Office of the Public Counsel resjpdigt submits this

Application for Rehearing.

Respectfully submitted,

OFFICE OF THE PUBLIC COUNSEL

By:___/s/ Marc D. Poston
Marc D. Poston  (#45722)
Chief Deputy Counsel
P. O. Box 2230
Jefferson City MO 65102
(573) 751-5558
(573) 751-5562 FAX
marc.poston@ded.mo.gov

4 Jate ex rel. Public Water Supply Dist. No. 8 v. Public Service Com., 600 S.W.2d 147, 155
(Mo. Ct. App. 1980).



CERTIFICATE OF SERVICE
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Missouri Public Service Commission
John Borgmeyer

200 Madison Street, Suite 800

P.O. Box 360

Jefferson City, MO 65102
john.borgmeyer@psc.mo.g

Summit Natural Gas of Missouri, Inc.

Dean L Cooper

312 East Capitol

P.O. Box 456

Jefferson City, MO 65102
dcooper@brydonlaw.com

Missouri Propane Gas Association
Douglas Healy

3010 E. Battlefield, Suite A
Springfield, MO 65804
doug@healylawoffices.com

Missouri School Boards' Association
Richard S Brownlee Il

121 Madison

Jefferson City, MO 65101
rbrownlee@rsblobby.com

Missouri Public Service Commission
Office General Counsel

200 Madison Street, Suite 800

P.O. Box 360

Jefferson City, MO 65102
staffcounselservice@psc.mo.gov

Missouri Division of Energy
Jeremy D Knee

301 West High Street

P.O. Box 1157

Jefferson City, MO 65102
jeremy.knee@ded.mo.g

Missouri Propane Gas Association
Terry M Jarrett

514 E. High Street, Suite 22
Jefferson City, MO 65101
terry@healylawoffices.com

Missouri School Boards' Association
Melissa Randol

2100 I-70 Drive Southwest
Columbia, MO 65203
randol@msbanet.org

/s/ Marc Poston
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