BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI
In the Matter of Aquila, Inc., d/b/a Aquila
)

Networks – MPS and Aquila Networks – L&P,
)
Case No. GR-2004-0072 

Natural Gas General Rate Increase.
)

ORDER GRANTING APPLICATION TO INTERVENE 

On August 1, 2003, Aquila, Inc., d/b/a Aquila Networks – MPS and Aquila Networks – L&P, submitted to the Missouri Public Service Commission a proposed tariff intended to implement a general rate increase for natural gas services provided to Aquila’s customers.  On August 20, 2003, the Commission issued an order suspending the proposed tariff and setting an intervention deadline of September 9, 2003.

The Sedalia Industrial Energy Users’ Association (SIUEA),
 Cornerstone Energy, Inc., and the Missouri Department of Natural Resources (DNR) filed timely applications to inter​vene.  No party objected to these three applications, and the Commission granted them by order issued September 10, 2003.

The City of Kansas City, Missouri, also filed a timely application to intervene.  Kansas City states that it is a large consumer of energy supplied by Aquila, and that it is interested in the impact of any decisions in this proceeding on behalf of itself and its residents and businesses.  Kansas City contends that the granting of its application to intervene would serve the public interest.

On September 4, 2003, Aquila filed an objection to Kansas City’s application to intervene.  Aquila references Commission Rule 4 CSR 240‑2.075(4), which states that the Commission may permit intervention on a showing that (A) the proposed intervenor has an interest which is different from that of the general public and which may be adversely affected by a final order arising from the case; or (B) granting the proposed intervention would serve the public interest.

Aquila states that it does not supply natural gas to Kansas City, and thus, Kansas City cannot be affected by a final order arising from this case as Aquila’s regulated cost of natural gas does not impact Kansas City.  Aquila also objects on the basis that the company’s natural gas service territory does not enter into the city limits of Kansas City.  Therefore, Aquila states, Kansas City’s residents and businesses will not be impacted by any result from this case and no “public interest” would be served by Kansas City’s inter​vention.  Aquila requests that the Commission reject Kansas City’s application to intervene.

Kansas City filed its response on September 10, 2003.  Kansas City submits that its interest is not limited to its position as a consumer of energy supplied by Aquila, or limited by its corporate border.  Kansas City indicates that one of the chief reasons it requests  intervention in this case is to propose to the Commission, and to the parties, an expansion of the home weatherization city/utility partnership in Platte County, and any other county where Aquila’s gas (and electric
) service in Kansas City’s jurisdiction may overlap.  It is Kansas City’s position that an agreement with Aquila substantially similar in design to the one reached with Missouri Gas Energy in Case No. GR‑96‑285 is in the public interest, and should be approved by the Commission.  Kansas City further notes that DNR distributes federal and state grant funding for weatherization programs, and has designated Kansas City as the home weatherization sub‑grantee for all of Clay, Platte and Jackson counties.  This means that for eligible homes in the three‑county area, Kansas City will act as administrator of home weatherization projects and will receive, distribute, and account for the funding to finance them.  For these reasons, Kansas City submits that its interest in this proceeding is unique, that its interest is unlike and different from that of the general public, and that a final order in this case may adversely affect Kansas City’s interest.

Commission Rule 4 CSR 240‑2.075 governs intervention.  Rule 4 CSR 240‑2.075(2) requires the applicant for intervention to state its interest in the proceeding, its reason for intervening, and whether or not the applicant supports the relief sought.  As noted above, Rule 4 CSR 240‑2.075(4) lists the grounds upon which intervention will be granted:  (A) that the applicant for intervention has an interest different from that of the general public which may be adversely affected by the outcome of the proceeding; or (B) that granting intervention would serve the public interest.

Intervention is the process whereby a stranger becomes a full participant in a legal action.  Ballmer v. Ballmer, 923 S.W.2d 365, 368 (Mo. App., W.D. 1996).  The Commission’s rules, like the civil rules, distinguish between those with a right to intervene and those with a mere desire to intervene.  Due process requires that any person with a liberty or property interest that will be affected by the outcome of a legal matter be permitted to intervene upon timely application.  See U.S. Constitution, Amendment XIV; Missouri Constitution, Article I, Section 10 (1945).  Such persons have a right to inter​vene.  Supra, 923 S.W.2d at 368.

In Ballmer, supra, an insurance company sought to intervene in a “friendly” lawsuit wherein a father sued his son for the wrongful death of another son in an auto​mobile accident.  The insurance company sought to intervene to prevent its insured from confessing judgment.  Intervention was denied because the insuror lacked an interest in the case:  “As to whether State Farm has an ‘interest’ in the underlying action, this court has stated that ‘the liability of an insuror as a potential indemnitor of the judgment debtor does not constitute a direct interest in such a judgment as to implicate intervention as a matter of right.’”  Id. (citations omitted).

Kansas City has not shown that it has, under 4 CSR 240‑2.075(4), an interest different from that of the general public that may be affected by the actions of this proceeding.  Kansas City, however, also contends that permitting its intervention would serve the public interest.  This contention is similar to permissive intervention under the civil rules.  Permissive intervention is, by its nature, discretionary.  Meyer v. Meyer, 842 S.W.2d 184 188 (Mo. App., E.D. 1992).  Kansas City filed a timely application to intervene and has met the minimum standards set by the Commission’s rule.  Permitting Kansas City’s inter​vention will not delay resolution of this matter.  Upon consideration of all of the circum​stances and arguments of the parties, the Commission will grant Kansas City’s application to intervene. 

IT IS THERFORE ORDERED:

1. That the Application to Intervene filed by the City of Kansas City, Missouri, is granted.

2. That this order shall become effective on November 14, 2003. 

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )

Vicky Ruth, Senior Regulatory Law 

Judge, by delegation of authority pursuant 

to Section 386.240, RSMo 2000.

Dated at Jefferson City, Missouri,

on this 4th day of November, 2003.

� The current members of the SIEUA are as follows:  Pittsburgh Corning Corporation; Waterloo Industries; Hayes Lemmerz International; EnerSys Inc.; Alcan Cable Co.; Gardner Denver Corporation; American Compressed Steel Corporation; and ThyssenKrupp Stahl Company.


� Kansas City has also intervened in Case No. ER-2004-0034, Aquila’s request for general electric rate  increases.
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