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STAFF RESPONSE TO MOTION TO STRIKE

COMES NOW the Staff of the Missouri Public Service Commission (Staff), and respectfully submits as follows:  

1.
 On November 4, 2003, Missouri Gas Energy (MGE), a division of Southern Union Company, filed tariff sheets with the Missouri Public Service Commission (Commission) to implement a general rate increase for natural gas service in an annual amount of $44,875,635.   


2.  
Also on November 4, 2003, Staff filed the Proposed Testimony of James Oglesby, John C. Dunn, John M. Quain, Carlton A. Ricketts, F. Jay Cummings, and Mike Noack in support of its general rate increase.  


3.  
On April 15, 2004, and April 22, 2004, Staff filed its Direct Testimony as mandated by the Commission Ordered Procedural Schedule in this case. 


4. 
As part of its Direct Testimony filing on April 15, 2004, Staff filed the testimony of Staff Witnesses Charles R. Hyneman, Deborah Ann Bernsen, Anne M. Allee, and Mark L. Olgishschlaeger.  


5.
On April 22, 2004, MGE filed its Motion to Strike Direct Testimony.  MGE specifically seeks to strike portions of the Direct Testimony of Staff Witnesses Charles R. Hyneman, Deborah Ann Bernsen, Anne M. Allee, and Mark L. Olgishschlaeger.  


6.
MGE specifically seeks to strike the direct testimony of Staff Witness Charles R. Hyneman commencing on p. 34, line 17 and through p. 35, line 2 (shown in emphasis).  In order to give a full understanding and full context of this matter, it is important to understand the exact context.  This requires a review of more than the part that MGE wants to strike. The full context is as follows: 

Q.  Did the Staff propose an adjustment to allocate a percent of certain senior executives payroll cost to M&A activities in MGE’s last rate case, Case No. GR-2001-392?   

A.  Yes I was the Staff witness who audited Sourthern Union’s Corporate allocated costs in MGE’s previous rate case and proposed this adjustment.
Q. If the Staff made such an adjustment in MGE’s last case, and Southern Union recently completed a major acquisition in the test year in this case, why isn’t the Staff proposing a similar adjustment? 

A.  Because the scope of the staff’s audit did not encompass a review of corporate management’s M&A activies in this case, the Staff did not make an adjustment to allocate any corporate payroll costs to M&A activities.  However, the Staff is requesting that the Commission order southern Union to keep accurate time reports on the amount of time its corporate employee spent on M&A activities and make those records available to the Staff in any future MGE rate proceeding.  The Staff believes that it is important to have these records available in order to make accurate adjustments to M&A activities in future rate cases.  Absent adequate documentation, any Staff adjustment may not be as accurate as possible and may either overstate the degree of M&A activity to the detriment of the Company or understate the degree of M&A activity to the detriment of the ratepayers. (Emphasis added.)
(Prefiled Direct Testimony of Charles R. Hyneman, p. 34, line 17 through p. 35, line 2. ).  


7.
MGE specifically seeks to strike the following part of Staff Witness Bernsen’s testimony:  


A….The Staff recommends that the Company be required to respond to Commission forwarded complaints in a more timely manner.  Specifically, the Staff recommends that the Company respond to the Staff on all inquiries and complaints from the Staff’s Consumer Services Department within three business days, except for interruption of service issues, which shall be responded to within twenty-four hours.  This requirement is consistent with the provisions of the Stipulation and Agreement in the recent Missouri-American Water Company case, Case No. WR-2003-0500.

(Prefiled Direct Testimony of Deborah Ann Bernsen. pg. 9, lines 10 – 16.)


8.    MGE specifically objects to the following part of Staff Witness Anne Allee’s testimony:


GAS PURCHASING PRACTICES


Q.  Do you have any recommendations regarding the Company’s gas purchasing practices?


A.  Yes, Staff recommends that by October 1, MGE file with the Commission, in the applicable ACA case, both a Natural Gas Supply Plan annually and an updated Capacity Analysis/Reliability Analysis every two to three years, so that current information is available prior to making contract or other natural gas purchasing decisions.  Both the Company and the Commission need written planning documents.


Q.  Why does the Company need written planning documents?


A.  Updated natural gas supply plans and capacity/reliability analysis are a means to document usage requirements to meet customer needs during normal weather and the extremes of warmest or coldest weather, including the increased requirements for a historic peak cold day.  Additionally, there may be other LDC or system constraints that must be considered so that the LDC adequately plans for the natural gas requirements of its customers.  A LDC must have adequate capacity and supplies to provide natural gas to its firm sales customers on even a peak historic cold day, without maintaining excess capacity that costs customers money without any related benefit.


Further, When MGE’s employees are making the actual supply and transportation decisions during the heating season, they need to be able to reference how then-current conditions compare to the conditions planned for.  The employees need to be able to adjust or modify the plan to fit actual conditions.  Absent a written plan, it will be difficult to systematically adjust for changing conditions.


Finally, MGE is a regulated utility, subject to the oversight of the Commission for its supply and transportation decisions.  The Commission must review the Company’s actions in light of conditions and information known at the time the decisions and actions were taken.  Absent written plans, procedures and documentation of actions made, at the time the actions were taken, the Company may be unable to adequately explain its actions to the Commission.


Q.  What kind of planning documents are needed?


A.  Capacity planning is critical because natural gas can only be provided to an LDC if the pipeline capacity (transportation capacity) is available to the LD when it is needed, and thus an LDC must acquire this capacity on a firm basis.  This capacity may include multiple contracts, each with multi-year terms.  Because of the time needed to acquire pipeline capacity, these analyses and plans must include estimates of customer demand for the next three to five years.  Decisions about pipeline capacity considers estimates of growth, constraints of existing contracts, expiration date and the preplanning time required to renew, terminate, modify or initiate contracts, and the cost of carrying any reserve margin until needed.  The pipeline capacity analyses and plans are updated by some LDCs on an annual basis.  However, since most of these contracts are for multiple years, the capacity analyses and plans of some LDCs are updated only every two to three years.  So that current information is being considered in the decision making, at a minimum these analyses and plans should be updated prior to the LDC making contract decisions, even decisions to extend/renew contracts or otherwise renegotiate a contract.  Thus, a more frequent filing might be necessary if contractual changes or contractual reviews occur more frequently than two to three years.


Natural gas supply plans are generally updated annually because many of the contracts/agreements for gas supply are for a shorter term than those for pipeline capacity.  Supply planning can include natural gas from storage; base load gas that is provided on a constant basis each day for the year or for the winter season; swing gas or combination bas load and swing that allows the LDC to nominate the minimum volume up to the maximum allowed by the agreement/contract; daily or multiple day spot gas purchase; and/or other peaking supply.  These different supply agreements/contracts are needed to meet the changing supply requirements for weather or increased demand on weekdays versus weekends, or for other operational or demand reasons.  The natural gas supply plans include economic dispatch models or a discussion of how the LDC considers cost and operational requirements for nominating volumes among the various supply services in its portfolio.  Additionally the natural gas supply plans document the LDCs hedging plans to address its management of price volatility so that customers’ natural gas requirements are reasonably protected from upward price spikes.


Q.  Why does the Commission need MGE to maintain written supply plans?


A.  The Commission has the duty to insure than an LDC provides safe and reliable service at just and reasonable rates.  These written plans will provide Staff the ability to evaluate the LDC’s actions at the time supply and capacity decisions are made and with the information the LDC relied upon to make those decisions.

(Prefiled Direct Testimony of Anne M. Allee, pg. 6, line 8 through page 9, line 2.)


9.
MGE further seeks to strike the following part of Staff Witness Oligschlaeger’s Testimony:


CORPORATE COST ALLOCATION STUDY


Q.  Does the Staff have any other issues that need to be addressed in this case?


A.  Yes.  Case No. GM-2003-0238 was a case filed by Southern Union seeking Commission approval of the acquisition of Panhandle Eastern Pipeline Company.  This transaction was approved by Commission Order on March 27, 2003.  The Commission approved a Stipulation And Agreement in that Order, for which Section III.3.G required that a study be done within six months of the closing of the transaction.  The transaction was closed in June 2003.  The study was to be done by Southern Union regarding the specific impacts of the acquisition and operation of Panhandle on Southern Union’s administrative and general expense and cost allocation methodology.  The provisions of the Stipulation And Agreement specifically set out the details of the study that was to be performed.


Q.  Does the Staff believe that Southern Union has adequately completed this study?


A.  No.  The Staff does not believe that such a study has in fact been adequately completed.  While Southern Union has provided some information to the Staff, including a Cost Allocation Model and a Joint and Common Costs Model, the Staff does not believe that the specific study contemplated by the Stipulation And Agreement has actually been performed.  Accordingly, the Staff recommends that, as part of any Commission Order in this case, that Southern Union be ordered to complete this study and provide it to the parties to Case No. GM-2003-0238.


The Staff proposes that, during the prehearing to this case, MGE, the Staff and other interested parties meet to discuss the topics outlined in Section III.3.G of the Stipulation And Agreement in Case No. GM-2003-0238.  It is hoped that the result of the meeting will be an agreement on what specific information will be provided in the study consistent with the Stipulation And Agreement in Case No. GM-2003-0238.  The Staff further proposes that MGE/Southern Union complete and file its study with the Commission as part of this case no later than the operation-of-law date for this proceeding.

(Prefiled Direct Testimony of Mark L. Oligschlaeger, pg. 9, line 14 through pg. 10, line 18.)


10.
MGE’s Motion to Strike Direct Testimony is based on the notion that the only matter before the Commission is whether the rates presented by MGE are “just and reasonable” pursuant to Section 393.130.  MGE has already claimed that its existing rates are no longer “just and reasonable” by nature of its filing to increase those rates.  However, this case is not being processed as an “all or nothing” case in that the parties only need to show that MGE’s proposed rates are not “just and reasonable” and the existing rates remain intact. This case is being processed in a manner that includes the feature that if the parties do not agree that MGE’s proposed rates are not “just and reasonable”, then the parties must present a case to the Commission to allow the Agency to determine what level of rates is “just and reasonable.” 


11.
Missouri’s natural gas companies have their rates established based on their cost of service. The rates are based on the prudent and reasonable costs required to provide natural gas service to the customers in a company’s certificated service territory. Rates established on this basis have been determined to be “just and reasonable.”  This determination is made in a general rate case. The level of prudent and reasonable cost to provide natural gas service is based on the terms and conditions required to provide service. The terms and conditions required to provide service include more than those specified in the company’s tariff sheets. These terms and conditions also are reflected in the company’s policies, procedures, and practices regarding the manner in which it conducts its business. The cost to provide service is influenced by the work performed to provide that service.


12.
MGE has challenged this Agency in the past that it cannot establish new requirements for the Company outside of a general rate case because it precludes the Company from an opportunity of recovering any additional costs associated with those new requirements.  In this case, MGE now takes the position that a general rate case cannot consider new requirements regarding the manner in which the Company is to provide service to its customers. MGE is attempting to establish a precedent in which the Commission will always be subject to MGE’s challenges whenever the Agency seeks new requirements of the Company. 


13.
MGE does not base its filing on the same constraints  that it now seeks to impose on the Staff.  Using the Company’s arguments,  then obviously MGE could only seek a rate increase and could not seek any adjustments of any type of matter regarding the terms and conditions of service including new terms and conditions.  This obviously would preclude any reference whatsoever in the terms and conditions of service, because according to MGE, such matters are not relevant or appropriate in a rate case (Motion to Strike Testimony, p. 1-2).  This is wrong.   


14.
The first fundamental flaw in this contention is found in MGE’s own testimony.   MGE presents its own ideas for changes in the terms and conditions of gas service.  In the direct testimony of MGE Witness John Dunn (p. 62), MGE proposes a .25% boost in the Return on Equity based upon MGE’s alleged high quality customer service performance levels.  This is flawed because Mr. Dunn states that an irrelevant factor (alleged high quality customer service performance levels) justifies even higher rates.  According to MGE’s stated scope of a rate case, only higher rates are at issue and all other factors regarding terms and conditions of service are irrelevant.  Accordingly, MGE has violated its own stated scope of a rate case by trying to inject other factors.  Furthermore, Mr. Dunn cites prior Commission cases, with approval, of ROE adjustments for other factors such as customer service. The Company has acknowledged the principle that the costs to provide service are linked to the service being provided.


15.
Thus, MGE does exactly what it wants to prohibit other parties from doing as well.  MGE seeks to prohibit consideration of any factors outside of rates for any purpose (Motion to Strike p. 1-2).  In other words, MGE seeks to prohibit the Commission from considering such things as Southern Union’s inadequate record keeping and need to keep better time records regarding Southern Union’s M&A activities as advocated by Staff Witness Hyneman so that the costs related to Company employees performing M&A activity will not be included in the rates paid by Missouri consumers; Staff Witness Bernsen’s recommendation that MGE respond to Staff inquiries within a specified three-day period to improve the quality of service by responding to consumer complaints in a more timely manner; Staff Witness Allee’s recommendation regarding gas purchasing plans and capacity or reliability reports/information to improve the quality of the Company’s gas purchasing function and the processing of gas cost rate adjustments; and Staff Witness Oligchlaeger’s recommendation that certain commitments made by MGE in GM-2003-0238 be discussed by the Parties and fulfilled.  All of these are proper, relevant matters to be considered in a rate case. 


16.
All of the Staff Direct Testimony sought to be stricken by MGE is proper Direct Testimony.  Likewise, the Testimony offered by the Office of Public Counsel Witnesses should not be stricken.   


17.
In State ex Rel. Utility Consumers Council of Missouri, Inc. v. Public Service Commission, 585 S.W.2d 41, 49 (Mo. Banc 1979), the Missouri Supreme Court stated that:

…Even under the file and suspend method, by which a utility’s rates may be increased without requirement of a public hearing, the commission must of course consider all relevant factors including all operating expenses and the utility’s rate of return, in determining that no hearing is required and the filed rate should not be suspended…However, a preference exists for the rate case method, at which those opposed to as well as those in sympathy with a proposed rate can present their views…


18.
Furthermore, MGE Witnesses Oglesby and Dunn want a higher ROE due to alleged management efficiency and/or alleged high levels of customer service.  This is directly inconsistent with MGE’s stated view of the scope of this rate case.  Mr. Dunn’s testimony cites specific Commission cases for a proposal to boost ROE on the basis of matters outside of rate increases (alleged high levels of customer service).  Mr. Dunn cites Empire District Electric, ER83-42, 26 Mo.P.S.C. 58, 68-71 (1983) and other cases for this theory.  Staff agrees that such matters are appropriate as relevant factors.  Furthermore, a decrease in ROE for management inefficiency is also appropriate.  Missouri Public Service Company, 25 Mo.P.S.C. 136, 177-180. 


19.
Additionally, utilizing MGE’s view of the scope of a rate case, then it would not be appropriate to seek an AAO in a ratemaking case as MGE did in GR-2001-292.  AAOs constitute no ratemaking authority.  


 20.
For the aforementioned reasons, Staff encourages the Commission to overrule MGE’s Motion to Strike Testimony.  

WHEREFORE, Staff respectfully requests that the Commission overrule MGE’s Motion to Strike Testimony.
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