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MOTION TO STRIKE AND MOTION FOR EXPEDITED TREATMENT


COMES NOW the Staff of the Missouri Public Service Commission (“Staff” and “Commission”), and for its Motion to Strike and Motion for Expedited Treatment states:

1.
On November 4, 2003, Michael R. Noack filed Direct Testimony on behalf of Missouri Gas Energy (“MGE”).  Mr. Noack identified himself as MGE’s Director of Pricing and Regulatory Affairs, and that the purpose of his testimony was to support MGE’s requested revenue increase. He described his educational background as a Bachelor of Science in Business Administration with a major in Accounting from the University of Missouri-Columbia and stated that he is a Certified Public Accountant.

2.
On pages 16 and 17 of his Direct Testimony, as well as Schedule H-12 appended to his testimony, Mr. Noack discusses a proposed adjustment to depreciation expense, and proposed new depreciation rates.  Staff would submit that nowhere in his Direct Testimony does Mr. Noack claim education or experience to sponsor testimony on the subject of depreciation.

3.
Section 536.070(11), RSMo (2000) provides in relevant part that “[t]he results of statistical examination or studies…shall be admissible as evidence…if it shall appear that such examination…was made by or under the supervision of a witness…and if it shall further appear by evidence adduced that the witness making or under whose supervision such examination…was made was basically qualified to make it.” 

4.
Staff submits that Mr. Noack has not shown himself qualified to speak on the subject of depreciation, and therefore his testimony as it relates to this subject should be stricken.
 

5.
In addition, the Black & Veatch depreciation study discussed by Mr. Noack in his Direct Testimony was not prepared by him, and the author(s) of the study are not being presented by MGE.  Therefore, any discussion of this study by Mr. Noack is hearsay at best. 

6.
Hearsay is defined as “evidence of a statement which is made other than by a witness while testifying at the hearing, offered to prove the truth of the matter stated… To constitute hearsay (1) the statement must be an out-of-court statement, as distinct from the declarant’s original testimony at a trial or hearing, and (2) the out-of-court statement must be offered to prove the truth of the matter asserted.” 29 Am.Jur. 2d § 661 (1994). Clearly, Mr. Noack’s depreciation testimony meets the definition of hearsay. The Black & Veatch depreciation study is an out-of-court statement, which is not Mr. Noack’s own testimony, and is offered by him to prove the truth of his assertions. 

7.
Courts in Missouri have consistently held that “[a]lthough technical rules of evidence are not controlling in administrative hearings, fundamental rules of evidence apply… Hearsay evidence and conclusions based upon hearsay do not qualify as ‘competent and substantial evidence upon the whole record’ essential to the validity of a final decision of an administive body under § 22 [now § 18], art. V of the Missouri Constitution of 1945.” Speer v. City of Joplin, 839 S.W.2d 359, 360 (Mo.App.S.D. 1992), citing State v. Morris, 221 S.W.2d 206, 209[5] (Mo. 1949) and State v. Simmons, 299 S.W.2d 540, 545[4] (Mo.App. 1957).

8.
Staff further prays that the Commission take this motion up in an expedited manner. Staff would ask that the Commission act on it by May 21, 2004 or as soon thereafter as possible.  Staff believes that all parties to this case will benefit by an expedited treatment of this motion, as they will then be more certain of the exact testimony that will be presented in this matter.  Staff does not believe that any party will suffer a negative effect from the Commission acting by May 21.  Staff states that this motion was filed as soon as it was possible to do so.

WHEREFORE, Staff prays that the Commission grant its Motion to Strike and Motion for Expedited Treatment, and strike that portion of MGE witness Michael R. Noack’s Direct Testimony dealing with the subject of deprecation, found on page 16, line 14, through page 17, line 16, as well as Schedule H-12 appended to Mr. Noack’s Direct Testimony.
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