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STAFF’S REPLY TO RESPONSE OF MISSOURI GAS ENERGY TO STAFF MOTION TO STRIKE AND MOTION FOR EXPEDITED TREATMENT

COMES NOW the Staff of the Missouri Public Service Commission (Staff) and for its Reply to Missouri Gas Energy’s Response to Staff Motion to Strike and Motion for Expedited Treatment respectfully states as follows: 


1.  On May 14, 2004, Staff filed its Motion to Strike and Motion for Expedited Treatment (Motion) regarding parts of the Direct Testimony of MGE Witness Michael R. Noack with the Missouri Public Service Commission (Commission).  


2.  On May 20, 2004, MGE filed its Response to Staff’s Motion to Strike and Motion for Expedited Treatment (Response).  


3.  MGE’s first stated reason for denying Staff’s Motion is that this Motion was not filed as quickly as MGE would have liked.  This is not an appropriate reason to deny Staff’s well-founded Motion.  Furthermore, any allegations of deficiencies in Staff’s Motion for Expedited Treatment are now moot and irrelevant since the Commission has already set a time for response and MGE has responded.   MGE further complains that Staff’s Motion was filed on the “eve of hearing.”  (Response at 1, paragraph 3).  Pursuant to the Commission Ordered Procedural Schedule, the hearing begins on June 21, 2004.  Furthermore, MGE filed a Motion to Strike Testimony on May 18, 2004.  Accordingly, MGE cannot complain about Staff’s filing of a proper Motion to Strike Testimony on May 14, 2004.    

4.  MGE’s Response clearly acknowledges the merits of Staff’s Motion to Strike.  MGE seems to be acknowledging Mr. Noack’s testimony supporting the Black & Veatch depreciation study cannot be offered into evidence and that it must be sponsored and offered by proper sponsoring witnesses and that this was not done in Direct Testimony.   MGE states:  

6.  Staff has moved to strike certain portions of Mr. Noack’s direct testimony,
 including Schedule H-12 appended thereto. This portion of Mr. Noack’s testimony discussed a proposed adjustment to depreciation expense and is based, in part, on recommendations contained in a depreciation study performed by Black & Veatch in the year 2000.  Staff has objected to Mr. Noack’s testimony as inadmissible hearsay testimony.   

7. Staff’s objection is far wide of the mark.  Mr. Noack is not sponsoring the Black & Veatch depreciation study as evidence to be offered into the record in this case in connection with his direct testimony…  

5.  While Mr. Noack may be qualified to make accounting adjustments, he is not qualified to offer into evidence a Black & Veatch depreciation study that MGE either failed to offer in Direct or clearly decided not to offer at all. MGE clearly asserts in its Response that Mr. Noack is not doing so.   Now, for the first time, MGE stated in its Response, that it will offer the Black & Veatch depreciation study in Rebuttal (Response at p. 4, Paragraph 11).  Such a step is a direct violation of Commission Rules.  

6.   It is not clear whether MGE has always intended to offer the Black & Veatch depreciation study in Rebuttal or is simply doing so after recognizing its failure to properly offer the Black & Veatch Depreciation Study in Direct Testimony.  4 CSR 240-2.130(7)(A) specifically specifies that Direct Testimony shall include all testimony and exhibits asserting and explaining that party’s entire case-in-chief.  There is no question that Mr. Noack relied on a Depreciation Study done by Black & Veatch as a basis for accounting adjustments to depreciation in his Direct Testimony (Noack Prefiled Direct Testimony, p. 16, line 16 through p. 17, line 14).  Accordingly, MGE was obligated to offer this study in Direct Testimony with proper sponsoring witnesses to form the basis of Mr. Noack’s proposed adjustment.   MGE failed to do so and Staff’s Motion to Strike this testimony should be granted.  

7.   Furthermore, this failure by MGE to properly offer the Black & Veatch depreciation study into evidence is not cured by alleging that Staff already has such a study.  It must be remembered that MGE did not properly offer the Black & Veatch depreciation study into evidence as part of its Direct Testimony and cannot be cured due to this failure by offering it in Rebuttal Testimony.  

8.  Furthermore, the Black and Veatch depreciation study cannot be properly offered in Rebuttal Testimony.   As discussed above, such a study was proper Direct Testimony only and is not proper Rebuttal Testimony.  Commission Rule 4 CSR 240-2.130(7)(B) provides that where all Parties file Direct Testimony, Rebuttal Testimony shall include all testimony that is responsive to the testimony and exhibits contained in any other party’s direct case.  MGE’s attempt to correct its error of not filing the Black & Veatch depreciation study with its Direct Case with proper sponsoring witnesses cannot be cured by improperly attempting to put the study in Rebuttal Testimony.

9.  Furthermore, Staff and other Parties were not properly informed of MGE’s intent to rely on the Black and Veatch depreciation study in MGE’s Direct Testimony.  Staff and the other Parties reasonably reviewed Mr. Noack’s testimony and did not see a proper sponsoring witness for this testimony and did not see or review the necessary Black & Veatch depreciation study.  The fact that MGE did not properly offer all of the evidence needed to support its Direct Testimony is the fault of MGE.  


10.   For the foregoing reasons, Staff respectfully submits that Staff’s Motion to Strike Testimony should be granted. 

WHEREFORE, Staff respectfully requests that Staff Motion to Strike Testimony be granted. 
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� The testimony appears on pages 16 and 17.
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