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STAFF’S REPLY TO RESPONSE OF MISSOURI GAS ENERGY TO STAFF MOTION TO STRIKE AND MOTION FOR EXPEDITED TREATMENT

COMES NOW the Staff of the Missouri Public Service Commission (Staff ) and for its Response to Missouri Gas Energy’s Reply to Staff’s Reply to MGE’s Response to Staff Motion to Strike and Motion for Expedited Treatment respectfully states as follows: 

1.  On May 14, 2004, Staff filed its Motion to Strike and Motion for Expedited Treatment regarding parts of the Direct Testimony of MGE Witness Michael R. Noack with the Missouri Public Service Commission (Commission).  


2.  On May 20, 2004, MGE filed its Response to Staff’s Motion to Strike and Motion for Expedited Treatment.  


3.  On May 21, 2004, Staff filed Staff’s Reply to Response of Missouri Gas Energy to Staff Motion to Strike and Motion for Expedited Treatment.  


4.  On May 25, 2004, MGE filed its Reply to Staff’s Reply to Response of Missouri Gas Energy to Staff Motion to Strike and Motion for Expedited Treatment (MGE Reply).  


5.  Several parts of MGE’s Reply to Staff’s Reply to Response of Missouri Gas Energy to Staff Motion to Strike and Motion for Expedited Treatment must be responded to herein.  


6.  MGE states:  “Staff does not deny its Motion failed to comply with the requirements of Commission Rule 4 CSR 240-2.080(16)(C).”  (MGE Reply at 1, paragraph 2).  Staff does agree that Staff’s decision to file a meritorious motion does not meet with MGE’s timetable.  Furthermore, Staff does assert that its Motion for Expedited Treatment complies with Commission Rule 4 CSR 240-2.080(16)(C).  If the Commission determines that the Motion for Expedited Treatment is not appropriate pursuant to Rule 4 CSR 240-2.080(16)(C), then Staff’s meritorious Motion to Strike still stands. 

7.  Paragraph 3 of MGE’s Reply is particularly enlightening.  MGE states:  

3. As to the merits of Staff’s Reply, Staff wrongly equates the filing of prepared testimony by MGE with the act of offering evidence into the record.  This puts the cart before the horse.  The purpose of filing prepared direct testimony in advance of the evidentiary hearing is to put other parties on notice of the positions being taken and arguments being made.  The testimony is actually offered into evidence at the time of the hearing.   It is significant that nowhere in Staff’s Reply does Staff contend that it has been surprised by the depreciation study performed by Black & Veatch for MGE in the year 2000.   Indeed, Staff has been provided with that study on three(3) prior occasions. 

8.  In its Paragraph 3, MGE’s first contention appears to be that it is not appropriate to file a Motion to Strike Testimony prior to such testimony actually being offered at hearing.  If this contention has any merit, then it would be equally true that MGE should not ever file a Motion to Strike Testimony prior to hearing.  However, on May 18, 2004, in this case, MGE filed its Motion to Exclude Certain Opinions and Testimony of (Staff Witness) David Murray.  Accordingly, MGE’s first contention is wrong.  

9.  MGE’s next contention is that Staff should not be surprised by the existence of a Depreciation Study done by Black & Veatch in 2000 for MGE.  Such a contention misses the point.  It is not Staff’s duty to make MGE’s case for MGE nor advise MGE that MGE either intentionally or inadvertently omitted necessary evidence.  There is no question that Mr. Noack relied on a Depreciation Study done by Black & Veatch as a basis for accounting adjustments to depreciation in Direct Testimony (Noack Prefiled Direct Testimony, p. 16, line 16 through p. 17, line 14).  Accordingly, MGE was obligated to offer this study in Direct Testimony with proper sponsoring witnesses to form the basis of Mr. Noack’s proposed adjustment.  MGE failed to do so and Staff’s Motion to Strike this testimony should be granted.  Such a mistake by MGE cannot be cured by improperly offering Direct Testimony through Rebuttal Testimony.   

10.  Finally, MGE cannot legitimately claim that not providing necessary information to support its case (the Black & Veatch depreciation study) is covered by 4 CSR 240-2.130.  By MGE’s own words in its Reply:  “The purpose of filing prepared direct testimony in advance of the evidentiary hearing is to put other parties on notice of the positions being taken and arguments being made,” MGE failed to comply.  Furthermore, 4 CSR 240-2.130 only covers information in public documents being offered into evidence, it does not cover MGE’s situation herein. 

WHEREFORE, Staff respectfully requests that Staff’s Motion to Strike Testimony be granted. 
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