 STATE OF MISSOURI

     PUBLIC SERVICE COMMISSION

At a session of the Public Service Commission held at its office in Jefferson City on the 8th day of June, 2004.

In the Matter of Missouri Gas Energy’s Tariffs to 
)

Implement a General Rate Increase for


)
Case No. GR-2004-0209

Natural Gas Service


)
Tariff No. YG-2004-0624

ORDER REGARDING MGE’S MOTION TO EXCLUDE CERTAIN

TESTIMONY AND OPINIONS OF DAVID MURRAY


On May 18, 2004, Missouri Gas Energy (MGE) filed a motion asking the Commission to exclude the direct testimony of Commission Staff witness David Murray regarding a recommended rate of return for MGE.  MGE contends that Murray does not have the education or expertise to testify before the Commission as an expert on the question of an appropriate rate of return.  It also contends that Murray’s testimony is based on unreliable data and unreasonable application of utility finance techniques and therefore should be excluded under the standards announced by the Missouri Supreme Court in the case of State Board of Registration for the Healing Arts v. McDonagh.


The Commission directed that any party wishing to respond to MGE’s motion do so not later than May 24.  The Staff and the Office of the Public Counsel filed written responses on May 24.  MGE filed a written reply to Staff and Public Counsel responses on May 28.  MGE also requested an opportunity to present oral argument to the Commission regarding its motion.  The Commission granted that opportunity and the oral argument to the full Commission took place on June 3.  MGE filed an additional memorandum late on June 7.  That memorandum was not solicited by the Commission and was filed too late to allow for a response by the other parties.  MGE’s June 7 memorandum will not be considered by the Commission. 

All of the parties agree that the standard for determining whether expert testimony should be admitted into evidence is established by statute at Section 490.065, RSMo (2000).  The first subsection of the controlling statute, Section 490.065.1, provides that:

In any civil action, if scientific, technical or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, training, or education may testify thereto in the form of an opinion or otherwise. 


David Murray’s testimony indicates that he is a Utility Regulatory Auditor III for the Commission and that he has been employed by the Commission since June 2000.  In May 1995, he earned a Bachelor of Science degree in Business Administration with an emphasis in Finance and Banking, and Real Estate from the University of Missouri-Columbia.  He earned a Master’s degree in Business Administration from Lincoln University in December 2003.  He has filed rate of return and capital structure testimony in many cases before the Commission since his employment on the staff of the Commission.

Murray has not published articles or textbooks about rate of return or capital structure, he is not a certified public accountant, and neither of his college degrees is specific to the area of expertise in which he is offering testimony.  However, the statute does not require that a witness possess any specific education level or experience to be qualified to offer an expert opinion.  There is no magic level of education or training at which a witness immediately qualifies as an expert.  Indeed, Missouri’s courts have taken the position that “the extent of an expert’s experience or training in a particular field goes to the weight of the testimony and does not render the testimony incompetent.”
   Murray has two college degrees in the general area of business administration, and, more importantly, he has worked in this area for four years as an employee of this Commission.  In general, that is enough to qualify him as an expert under the first subsection of Section 490.065. 

The determination that Murray generally qualifies as an expert under Section 490.065.1 does not, however, resolve the question of whether his direct testimony in this case should be struck.  In addition to the general requirements of its first subsection, the controlling statute, at Section 490.065.3 provides that “[t]he facts or data in a particular case upon which an expert bases an opinion or inference … must be of a type reasonably relied upon by experts in the field in forming opinions or inferences upon the subject and must be otherwise reasonably reliable.”  This statutory provision creates what is sometimes known as the “gatekeeper requirement.”

The existence of the “gatekeeper requirement” was recognized by the Missouri Supreme Court in the McDonagh case when it found that “section 490.065.3 also imposes an independent duty on the court to determine whether the facts and data relied on are otherwise reasonably reliable.”
  However, the gate that the Commission is charged to keep is not unreasonably difficult for an expert to open.  Missouri’s Supreme Court has stated that “[a]ny weakness in the factual underpinnings of the expert’s opinion or in the expert’s knowledge goes to the weight that testimony should be given and not its admissibility.  In general, the expert’s opinion will be admissible, unless the expert’s information is so slight as to render the opinion fundamentally unsupported.”
  Furthermore, Missouri’s courts have generally held that “[i]f the witness has some qualifications, the testimony may be permitted.  The extent of an expert’s training or experience goes to the weight of his testimony and does not render the testimony incompetent.”
  In addition, the determination of whether a witness is qualified to give an expert opinion rests largely in the discretion of the trial court and its rulings on that question will not be disturbed on appeal absent a clear showing of abuse.
   

The challenged direct testimony of Murray concerns the appropriate capital structure and rate of return to be allowed MGE on its investment in the calculation of its rates.  In his testimony, Murray makes recommendations about the appropriate capital structure to be ascribed to MGE and uses a Discounted Cash Flow (DCF) analysis, including an evaluation of a proxy group of comparable companies to determine an appropriate cost of equity for MGE.  In making his analysis, Murray uses data obtained from several widely recognized, authoritative sources of information about utilities and businesses in general.  

MGE does not challenge the type of analysis performed by Murray, nor does it challenge the reliability of the data that he uses in his analysis.  Indeed, MGE indicates that the DCF analysis is a generally accepted method of calculating the future growth rate for a utility.  In other words, the type of analysis performed by Murray and the data he uses are of a type reasonably relied on by experts in that field and thus meet the requirements of Section 490.065.3, RSMo.  However, MGE argues that Murray is simply applying a canned formula in a mechanistic manner.  It charges that Murray lacks the expertise to really understand the nuances of the analysis and to adjust his calculations to reach a reasonable and reliable conclusion.  MGE’s memorandum in support of this motion, as well as the rebuttal testimony that it has filed, cite many instances in which Murray has failed to properly apply cost of capital methodologies.  In short, MGE’s experts are attacking Murray’s credibility because they indicate that he does not know how to perform his analysis. 

What MGE has challenged about Murray’s testimony is perfectly suited for presentation to the Commission through rebuttal testimony and cross-examination.  Through those means, MGE may well be able to convince the Commission at the hearing that MGE’s experts are correct and that Murray is wrong.  However, “simply because experts disagree is not reason to disallow the evidence.”
  MGE’s objections to Murray’s testimony go to its weight and credibility, and not its admissibility.  The Commission will make its determination of the weight and credibility of Murray’s testimony only after it hears all the evidence.  

Contrary to MGE’s argument, the Missouri Supreme Court’s decision in McDonagh does not require a different result.  It certainly does not require the Commission to make a determination about a challenged witness’ credibility before hearing all the evidence.  A close reading of that case reveals that the Supreme Court indicates that the Administrative Hearing Commission appropriately heard all the evidence in the case before ruling on the admissibility of the expert’s testimony.
  Indeed, the Supreme Court never says that the testimony of McDonagh experts must be struck.  Instead, the Court simply held that the Administrative Hearing Commission did not apply the correct standard when evaluating that testimony.  The case was remanded to the AHC for further proceedings, including possible supplementation of the record with additional expert testimony addressing the issues relevant under the statute.
 

MGE’s objections go to the credibility of Staff’s witness and do not require the Commission to strike that witness’ direct testimony.  MGE’s motion requesting that result will be denied.  However, the Commission retains the authority to review the admissibility of this testimony if it is offered into evidence.    

IT IS THEREFORE ORDERED:

1.
That Missouri Gas Energy’s Motion to Exclude Certain Testimony and Opinions of David Murray is denied.

2.
That this order shall become effective on June 8, 2004. 

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

(S E A L)

Gaw, Ch., Murray, Clayton, Davis and Appling, CC., concur
Woodruff, Senior Regulatory Law Judge
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