STATE OF MISSOURI

     PUBLIC SERVICE COMMISSION

At a session of the Public Service Commission held at its office in Jefferson City on the 20th day of July, 2004.

In the Matter of Missouri Gas Energy’s Tariffs to 
)

Implement a General Rate Increase for


)
Case No. GR-2004-0209

Natural Gas Service


)
Tariff No. YG-2004-0624

ORDER REGARDING PUBLIC COUNSEL’S MOTION TO STRIKE A PORTION OF THE TESTIMONY OF JOHN C. DUNN


On June 21, 2004, during the course of the hearing in this case, the Office of the Public Counsel made an oral motion asking the Commission to strike the portion of Missouri Gas Energy witness John C. Dunn’s testimony that concerns his calculation of an appropriate rate of return for MGE.  OPC contends that Dunn’s sole reliance on the discounted cash flow method to determine his return on equity recommendation is not the type of information reasonably relied on by experts in the field and renders his opinions unreliable and thus inadmissible as expert testimony under Section 490.065.3, RSMo 2000.  


At the time Public Counsel made its motion, the presiding officer announced that the Commission would defer ruling on the motion until after completion of the hearing, as permitted by Section 536.070.7.  At the conclusion of the hearing, the presiding officer directed that any party wishing to file a written response to Public Counsel’s motion should do so no later than July 13.  MGE filed such a response on July 13.

The standard for determining whether expert testimony should be admitted into evidence is established by statute at Section 490.065, RSMo (2000).  The first subsection of the controlling statute, Section 490.065.1, provides that:

In any civil action, if scientific, technical or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, training, or education may testify thereto in the form of an opinion or otherwise. 


Public Counsel does not challenge Dunn’s qualifications as an expert under this first section of the statute.  

However, in addition to the general requirements of its first subsection, the controlling statute at Section 490.065.3 provides that “[t]he facts or data in a particular case upon which an expert bases an opinion or inference … must be of a type reasonably relied upon by experts in the field in forming opinions or inferences upon the subject and must be otherwise reasonably reliable.”  This statutory provision creates what is sometimes known as the “gatekeeper requirement.”

The Missouri Supreme Court recognized the existence of the “gatekeeper requirement” in the McDonagh case when it found that “section 490.065.3 also imposes an independent duty on the court to determine whether the facts and data relied on are otherwise reasonably reliable.”
  However, the gate that the Commission is charged to keep is not difficult for an expert to open.  Missouri’s Supreme Court has stated that “[a]ny weakness in the factual underpinnings of the expert’s opinion or in the expert’s knowledge goes to the weight that testimony should be given and not its admissibility.  In general, the expert’s opinion will be admissible, unless the expert’s information is so slight as to render the opinion fundamentally unsupported.”
  In addition, the determination of whether a witness is qualified to give an expert opinion rests largely in the discretion of the trial court and its rulings on that question will not be disturbed on appeal absent a clear showing of abuse.
   

Public Counsel challenges Dunn’s testimony concerning the appropriate capital structure and rate of return to be allowed MGE on its investment in the calculation of its rates.  Public Counsel argues that Dunn’s testimony is based solely on his interpretation of the discounted cash flow method, and contends that Dunn’s sole reliance on that method “is not the type of information reasonably relied on by experts in the field, and his sole reliance on the discounted cash flow model renders his opinions unreliable, and thus contrary to statute.”
  In support of this contention, Public Counsel cites the published work and testimony of MGE’s expert witness Dr. Roger A. Morin for the proposition that the failure to check the results of the discounted cash flow method with other methods leaves a cost of capital expert’s opinion highly subject to measurement error and a potential lack of reliability.  

What Public Counsel has challenged about Dunn’s testimony goes to the question of the credibility of his analysis and is perfectly suited for presentation to the Commission through rebuttal testimony and cross-examination.  Public Counsel’s objections to Dunn’s testimony go to its weight and credibility, and not its admissibility.  Public Counsel’s motion to strike a portion of the testimony of John C. Dunn will be denied.    

IT IS THEREFORE ORDERED:

1.
That the Office of the Public Counsel’s motion to strike a portion of the testimony of John C. Dunn is denied.

2.
That this order shall become effective on July 20, 2004. 

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

(S E A L)

Gaw, Ch., Murray, Clayton, Davis and Appling, CC., concur
Woodruff, Senior Regulatory Law Judge
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