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LACLEDE GAS COMPANY’S

 ANSWER AND MOTION TO DISMISS COMPLAINT 

COMES NOW Laclede Gas Company (“Laclede” or “Company”), pursuant to the Commission’s December 3, 2003 Notice of Complaint in the above captioned case, and submits its Answer and Motion to Dismiss the Complaint filed against Laclede by Carl G. Hepp (“Mr. Hepp” or the “Customer”) on December 2, 2003.  In support of its Answer and Motion to Dismiss Complaint, Laclede states as follows:

1. In his Complaint, Mr. Hepp seeks relief from his obligation to pay for approximately $1,000 in natural gas service he received at 3126 Nebraska (the “Property”) over nearly 13-months (October 3, 2002 – October 31, 2003), and to be compensated an additional $1,000 as damages for his time and trouble.  The gist of Mr. Hepp’s Complaint is that, although bills were often requested, he received no billings from Laclede during this 13-month period, and Laclede cannot now substantiate its charges for service.  Mr. Hepp also adds a variety of miscellaneous complaints meant to support his damages claim.  

2. In this Answer, Laclede will demonstrate that Mr. Hepp has neither a legal nor an equitable claim to any of the relief he requests.  Laclede will refute Mr. Hepp’s factual assertions by showing what and why communications were sent and received between Mr. Hepp and Laclede between October 2002 and November 2003.  Further Laclede will address Mr. Hepp’s miscellaneous complaints to show that its performance was at all times reasonable and professional and that any inconvenience complained of by Mr. Hepp was a direct result of Mr. Hepp’s own actions, often taken in an attempt to avoid his lawful payment obligations.  Finally, Laclede will show that its tariffs permit the Company to bill Mr. Hepp for all of the service it provided, and, even if Mr. Hepp was entitled to damages, which he is not, the law precludes the Commission from awarding a money judgment for damages.

A.
Service Provided From October 3, 2002 – October 31, 2003

3. On pages 3-6 of his Complaint, Mr. Hepp makes the following allegations:

A. He did not receive a bill from Laclede in November 2002.  On November 26, Mr. Hepp’s daughter called Laclede to inquire.

B. On December 3, 2002, Laclede discontinued his gas service.

C. Mr. Hepp’s daughter quickly paid $200 at a pay station and called Laclede to request that service be promptly restored.

D. On December 4, 2002, Laclede turned the gas on at the street.  Mr. Hepp lit the pilot lights on the hot water tank and furnace.

E. Mr. Hepp received no bills from Laclede until November 7, 2003.

F. After December 4, 2002, Mr. Hepp or his daughter called Laclede seeking a bill on nine separate occasions (December 9, 2002, and February 13, March 11, April 24, May 27, June 24, July 17, September 17, and November 6, 2003).

G. On September 22, 2003, a man identifying himself as a gas collector told Mr. Hepp’s daughter that he needed access to the building to check on a report of a gas odor.  The collector refused to let her see the report, ran off to his truck, drove away, and shortly thereafter discontinued the gas service.

H. Mr. Hepp called Laclede to request restoration, and because billings had not been sent, arrangements were made to restore gas upon payment of $200, although the amount owed totaled approximately $1,100.

I. On September 25, 2003, a $200 payment was made at a pay station.

J. Gas service was restored by Laclede at about 10:00 p.m. that night.

K. Based on the lack of billings, Laclede cannot validate, itemize or substantiate its service, and therefore Laclede should not be allowed to charge Mr. Hepp for the service used between the time he received a bill for service through October 3, 2002, and October 31, 2003.

4. Paragraphs 4A-4K below represents Laclede’s response to the corresponding allegation outlined in paragraphs 3A-3K.

A. Laclede has mailed, and Mr. Hepp has received, bills at the Property dating back to 1983.  On November 5, 2002, Laclede mailed to Mr. Hepp a bill for gas service covering the period October 3 to November 1, 2002.  A general reproduction of such bill is attached hereto as Attachment 1.  The November 5 bill sought payment of a delinquent amount of $82.53, including a late charge, along with $52.85 in current charges, for a total of $135.38.  This bill was not timely paid.  

Laclede has no record of any contact from Mr. Hepp or his daughter on November 26, 2002, or at any other time, concerning this bill.  The bill included a notice that Mr. Hepp’s service was subject to disconnection if the bill was not paid by the November 26, 2002 delinquent date.  Laclede has no information or belief sufficient to enable it to respond to whether or not Mr. Hepp received this bill.  However, Laclede would note that the date Mr. Hepp claims to have contacted Laclede, November 26, is the same date as the disconnection date on the bill.   

B. Laclede denies that it discontinued Mr. Hepp’s gas service on December 3, 2002.  Because no payment was made on either the October 2002 charges or the previous arrearages, a Laclede collector visited the Property on December 3, 2002.  However, because the temperatures on that day precluded Laclede from discontinuing service under the Commission’s “Cold Weather Rule” (4 CSR 240-13.055), the purpose of the collector’s visit was to try and collect all or part of the balance owed and not to discontinue service.  When there was no answer at the door, the collector left a notice informing the customer that the gas service “remains subject to immediate disconnection  due to nonpayment.”

C. Laclede agrees that $200 was paid at a pay station.  Laclede also agrees that it received a call that gas service to the Property had been shut off and that a payment had been made and service should be promptly restored.  Although Laclede’s customer service representative had not yet received information submitted from a technician confirming that service had been discontinued, in light of the fact that temperatures were in the 20s, and that payment had been made, the customer service representative entered the service as disconnected (as reported by the customer) so that a reconnect order could be issued.  In effect, Laclede issued a reconnect order for service that had not actually been disconnected in an effort to ensure that the Customer’s need for service would be promptly accommodated.

D. Laclede denies that it “reconnected” service.  On December 4, 2002, Laclede’s representative did in fact visit the Property to reconnect service on the mistaken belief that it had been disconnected, but received no answer in response to his knock.  The representative left a notice at the Property that he had not been able to obtain access to restore gas service, and entered the same information into Laclede’s computer system.   Laclede has no information or belief sufficient for it to respond to Mr. Hepp’s allegation that he re-lit the pilot light.  However, since Laclede neither disconnected nor reconnected the gas service, the operation of the pilot light was not affected by any Laclede action concerning the flow of gas.

E. Laclede denies that it sent no bills to Mr. Hepp until November 2003.  In fact, numerous bills and notices were sent to Mr. Hepp at the Property.  On December 6, 2002, a bill was sent to Mr. Hepp at the Property in the amount of $137.62 for service from November 1 to December 4, 2002, based on an actual reading.  The bill also credited the customer’s $200 payment.  The account balance on this bill was $84.03. This bill was not paid.  After December 6, Laclede’s computer system treated the customer as having been disconnected, but not reconnected.  Therefore, Laclede ceased sending billings for service rendered on or after December 5, 2002.  Nevertheless, as set forth below, a number of bills and billing notices were sent to Mr. Hepp at the Property concerning unpaid bills for service rendered prior to December 5, 2002.  There was no response to, or payment of, any of these bills and billing notices.   

· On December 27, 2002, a “Corrected Final Bill” was sent to Mr. Hepp at the Property seeking payment of $84.78. 

· On January 28, 2003, Laclede’s Collection Department sent a billing notice to Mr. Hepp at the Property seeking payment of $84.78.

· On February 27, 2003, Laclede’s Collection Department sent a second billing notice to Mr. Hepp at the Property seeking payment of  $84.78.

· On March 28, 2003, Laclede’s Collection Department sent a third billing notice to Mr. Hepp at the Property seeking payment of  $84.78.  On June 27, 2003, Laclede referred this account to a collection agency.

· Between June 27, 2003 and September 27, 2003, the collection agency sent two collection notices to Mr. Hepp at the Property.  Neither of these mailings were returned to the collection agency or responded to by Mr. Hepp.

After service was restored on September 25, 2003, and Laclede calculated the adjustment, a bill was sent to Mr. Hepp at the Property on October 27, 2003, detailing the charge for usage at the Property from December 5, 2002, to October 3, 2003. On November 4, 2003, another bill was sent for usage from October 3, 2003, to October 31, 2003.  This is the first billing that Mr. Hepp admits to receiving.

F. Laclede denies that Mr. Hepp or his daughter called Laclede to complain about not receiving bills, or to request billings.  Such a call would have been noted in the Customer’s electronic file by the Laclede customer service representative who received the call.  There is absolutely no record of any contact from the Customer or anyone else concerning this account from December 3, 2002 until service was actually discontinued on September 22, 2003.  Of course, it is possible, though highly unlikely that, in an isolated circumstance, a company representative might neglect to make a record of a customer’s complaint of having service but not receiving a bill.  However, it is virtually impossible that no records would exist of nine such calls made in eleven months.  The Customer’s allegation at the bottom of page 3 of the Complaint that Laclede would have no record of such calls because the account was inactive is simply false.

G. Laclede admits that, on September 22, 2003, a Laclede employee visited the Property and identified himself as a gas collector.  Laclede denies that the collector told Mr. Hepp’s daughter that he was there to check on a report of a gas odor.  Laclede admits that the collector declined to give her his report.  Laclede denies that the collector ran off to his truck.  Laclede admits that the collector discontinued gas service.

While Laclede’s collector accurately identified himself, Mr. Hepp’s daughter identified herself not as the customer’s daughter, but as the “babysitter.”  The collector made no mention of a gas odor, but again accurately stated that he was there to access the meter, because it was showing active usage when it was supposed to be inactive.  The “babysitter” invited the collector to come to the back of the building where she would let him in the back door to access the meter in the basement.  The collector drove his car, not a truck, to the alley behind the Property and entered the back yard through a gate.  Meanwhile, the “babysitter” had apparently contacted Mr. Hepp by phone to discuss the matter.  At the back door, the “babysitter” asked the collector if he intended to disconnect service, and the collector stated that he did.  The “babysitter” then denied the collector access to the basement, including access to Laclede’s equipment.  The collector declined to give his paperwork to the “babysitter;” this paperwork is not left with customers, but is a Laclede record that becomes part of the customer’s file.  The collector returned to his car, and drove back around to the front of the Property.  After confirming that a disconnection at the curb would not affect the service of other customers, he cut off the service at the curb box while the “babysitter” watched from the window.

H. Laclede admits that the Customer contacted Laclede on September 22, 2003 to seek restoration of service.  Upon review of the matter, Laclede chose to treat the post-December 4, 2002 usage not as unauthorized use or diversion of gas by the Customer, which would have required payment in full of all usage before restoration of service; but instead as a billing adjustment to be made to correct an undercharge.  Pursuant to Rule 10B of Laclede’s tariffs, Laclede accepted the $200 payment and agreed to collect the remaining charges for usage over time.  On October 13, 2003, Laclede offered to allow the Customer to roll the amounts owed into the upcoming Cold Weather Rule and make payments over an 18-month period.  

I. Laclede agrees that a $200 payment was made on the account.

J.  Laclede’s service personnel restored service that night, completing their work at about 11:00 p.m.  However, because the furnace and water heater were not operating, gas to these appliances was left off pending repair by the Customer.

K. Laclede denies that it cannot validate, itemize or substantiate its service during the period.  To the contrary, Laclede knows exactly how much usage occurred at the Property, because it has a remote device on the meter that makes such readings available.  On December 4, 2002, the meter read 2826.  On September 25, 2003, when gas was restored, the meter read 4001.  Therefore, Laclede’s billings account for the 1175 ccf of gas used by the customer during this period.  Even if Laclede was unable to know the exact usage, Rule 10B of its tariff allows it to estimate same based on all related and available information.  Mr. Hepp’s goal of avoiding all responsibility for payment of the gas consumed at the Property is unreasonable and cannot be squared with Rule 10B of Laclede’s tariff or Rule 13.025 of the Commission’s rules.  Mr. Hepp’s request for relief should be denied.

B.
Miscellaneous Complaints
5. Furnace Repair.  On pages 5 and 6 of his Complaint, Mr. Hepp implies that Laclede damaged his furnace when restoring gas service on September 25, 2003.  He claims that, after a Laclede service employee was “twisting around on” the furnace, he (Mr. Hepp) could not get it to light again.  He also claims that Laclede offered to fix this problem for no charge other than parts.   He states that, on October 16, 2003, Laclede repaired the furnace, but charged $143.32 for both parts and labor.

6.   In response, Laclede denies that it damaged the furnace.  There is no “twisting around” or adjustments required to restore service.  Certain knobs must simply be turned to the correct position to allow the gas to flow.  In Mr. Hepp’s case, it appeared that his old Westinghouse furnace had last been serviced more than 20 years ago.  Given the age of the furnace and the lack of maintenance, it is not surprising that the act of disconnecting and reconnecting service would identify a need for repair and replacement of parts. 

7. Laclede denies that it offered to fix the furnace for the cost of parts.  In response to a report from Mr. Hepp’s daughter, Karen Allen, that she couldn’t get the furnace to operate, on October 13, 2003, a Community Services representative offered to send a technician to the Property at no charge to examine the furnace.  However, Ms. Allen was told that, after the examination, she and Mr. Hepp would be charged for any service work that was required.  

8. Laclede admits that it charged $143.32 for cleaning the furnace and replacing parts to repair the burners and pilot.  Such service work is not regulated by the Commission.  Nor should Laclede be responsible for the repairs since it did not damage the furnace.

9. Meter Reading.  On pages 1-2 of his Complaint, Mr. Hepp includes a long narrative discussing his dissatisfaction with Laclede meter readers.  Laclede denies Mr. Hepp’s complaint on this issue.  Laclede’s records indicate that there was a conflict involving Mr. Hepp in the late 1990s.  In March 1999, a remark entered in Mr. Hepp’s account states that he is hostile towards meter readers.  At some point, Mr. Hepp made it clear that he did not want to have his meter read by Laclede’s meter reader.  Mr. Hepp met with a meter reader supervisor, and the meter reader himself, who is African-American.  Laclede is without information and belief sufficient to form a response as to whether Mr. Hepp’s issue involved the meter reader’s race.  Following the meeting, a decision was made by Laclede that the meter reader would not try to gain access to the meter on a regular basis.  In 2000, a device was installed on the meter that allowed the meter to be read without accessing the Property. 

10. Service Line Change.  On page 2 of his Complaint, Mr. Hepp claims that a pipe removed from his basement was so corroded that, in his opinion, it was replaced just in time.  Laclede denies this allegation.  What Mr. Hepp saw was the steel pipe used to make the original connection between Mr. Hepp’s building and the two-family unit adjoining Mr. Hepp’s building.  That steel pipe did not carry gas, but was only the casing for the pipe that did carry the gas.  In fact, inside the 2 inch steel pipe was an 1 ½” hard copper line, and the work that Mr. Hepp described in the Complaint, which occurred in 1997, involved the installation of a 1 ¼” plastic line inside the hard copper line.  Thus, the corroded steel connecting branch Mr. Hepp saw is now two generations removed from having carried gas.

11. “Fed Up” With Letting Laclede People In.  On page 5 of the Complaint, Ms. Allen indicates that she and her father, Mr. Hepp, are fed up with letting Laclede Gas people into the Property.  

12. Laclede denies that the Customer has any good or legitimate reason to be dissatisfied with Laclede’s efforts to gain entry to the Property, based on the following:

· Although the device installed on the customer’s meter relieves the customer from enduring monthly visits by the meter reader, Laclede does seek access to the meter and the device once per year to assure proper operation.

· As discussed above, Laclede seeks access to properties once every three years to check casing and inside piping.  At the Property, this was performed in 1997, performed again in 2000 at the time of the remote meter reading attachment, and was performed again this year.  

· During the four years between April 1, 1998 and April 2, 2002, Laclede collectors visited the Property 14 times attempting to disconnect service for non-payment.  Mr. Hepp, who claimed to be ever-vigilant in awaiting the meter reader each month
, did not answer the door on eight of these occasions.  On the other six visits, at least a portion of the arrearage was offered and accepted by the collector to stave off disconnection.  The cost of this personal attention required by Mr. Hepp is borne in large part by other customers.

13. In summary, Laclede’s tariffs permit the Company to charge Mr. Hepp for the gas service he used from and after December 4, 2002.  Laclede has been very reasonable in rolling ten months of accumulated usage into an 18-month cold weather rule agreement.   Mr. Hepp is not entitled to reap a windfall from an underbilling he contributed to and knew about.  Further, Mr. Hepp is not entitled to a damages award for his alleged time and trouble.  First, he is not deserving of a damage award, because he has caused, rather than experienced, nearly all of the time and trouble associated with his account.  Second, even if he did have a valid claim for damages, the Commission, as an administrative body, does not have the authority to award such a claim.  Straube v. Bowling Green Gas Co., 227 S.W. 2d 666, 668-69 (Mo. 1950); Wilshire Constr. Co. v. Union Electric Co., 463 S.W.2d 903, 905 (Mo. 1971).

14.
In light of the foregoing, Laclede respectfully requests that the Commission find that the Complaint should be dismissed, because there is no dispute for which relief can be granted.  

Respectfully submitted,


/s/ Rick Zucker










Rick Zucker


Assistant General Counsel

Laclede Gas Company







720 Olive Street, Room 1524







St. Louis, MO 63101







(314) 342-0533 Phone







(314) 421-1979 Fax

rzucker@lacledegas.com

Certificate of Service


The undersigned certifies that a true and correct copy of the foregoing Answer and Motion to Dismiss was served on the Complainant and on the General Counsel of the Staff of the Missouri Public Service Commission on this 2nd day of January , 2004 by hand-delivery, email, facsimile or by placing a copy of such Answer postage prepaid, in the United States mail.


/s/ Rick Zucker



ATTACHMENT 1

ACCT NO  624062-002-8   RATE  2RL 

HEPP,CARL 

3126 NEBRASKA AVE 1FL                          

ST LOUIS,MO     63118 

********************** PHYSICAL BILL**********************************

BILL DETAIL                                             



AMOUNT

    PRIOR GAS BALANCE                                          

 81.31

LATE PAYMENT CHRG GAS                                        
1.22

CHARGE FOR GAS SVC 10-03-2002 TO 11-01-2002        
50.74

 ST LOUIS CITY TAX                                            
 2.11

 ACCOUNT BALANCE                                            

135.38

    ------------------------------------------------------ -----------

    DISCONNECT DATE - NOV 26, 2002

    SEE ENCLOSED NOTICE

    WE MAY REPORT YOUR PAYMENT PERFORMANCE TO CREDIT

    REPORTING AGENCIES TO THE EXTENT PERMITTED BY LAW.

RATE- RG  DEPOSIT-

DEGREE DAYS 0365 PGA  .43786

PRES RDG  PREV RDG    CCF    X  BTU  
=    THERMS

 0002633  
0002568        65
  1.020          66.3

 ACTUAL RDG

GAS ARREARS/LATE PAY                             
82.53

CURRENT CHARGES                                  
52.85

GROSS                 135.38  AMOUNT DUE        135.38

PAYMENT DUE BY:    11  18  DELINQUENT AFTER: 11  26

� See page 1 of the Complaint.
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