BEFORE THE PUBLIC SERVICE COMMISSION 

OF THE STATE OF MISSOURI

Joint Application of Trigen-Kansas City Energy Corp.
)

and Thermal North America, Inc. for Grant of the 
)

Authority Necessary for the Transfer of Control, Sale 
)
Case No. HM-2004-0618

of All Stock Currently Owned by Trigen Energy 
)

Corporation, Inc. to Thermal North America, Inc.  
)


STAFF RESPONSE REGARDING DATE BY WHICH STAFF

CAN FILE RECOMMENDATION AND STAFF REQUEST FOR
THE SCHEDULING OF AN EARLY PREHEARING CONFERENCE

Comes now the Staff of the Missouri Public Service Commission (Staff) in response to the Commission’s Order Directing Staff To Indicate When It Can File A Recommendation issued on July 22, 2004 directing the Staff to file no later than August 2, 2004 the date by which the Staff can file a recommendation in this proceeding regarding the proposed transaction.  The Staff states that it can file a recommendation regarding the proposed transaction by no later than October 1, 2004, assuming timely responses to the Staff’s discovery.  The Staff hereby requests that the Commission set an early prehearing conference for the purpose of determining whether evidentiary hearings should be scheduled in this case.  In support thereof, the Staff states as follows: 

1.
Trigen-Kansas City Energy Corp. (Trigen KC) and Thermal North America, Inc. (Thermal NA) (jointly, Applicants) filed on June 29, 2004 their Joint Application for the Missouri Public Service Commission (Commission) to permit Applicants to consummate a transaction through which Thermal NA will acquire all stock of Trigen KC.  In their Joint Application, Trigen KC and Thermal NA requested that the Commission approve the Joint Application as expeditiously as possible in order to allow them to consummate the proposed sale of stock as soon as possible.  The Applicants state in paragraph 20 of their Joint Application that “[t]he Purchase and Sale Agreement between Thermal NA and the current owner requires that the acquisition be completed by year-end, and there is a pressing need to create certainty for customers and employees.”  

2.
The Staff submitted to Trigen KC and Thermal NA its first set of data requests on July 12, 2004.  The Staff submitted additional data requests subsequently, and will seek additional discovery.  Given the Commission’s rule providing twenty (20) days for responses for data requests, responses are due to the Staff first data requests today, August 2, 2004.  If the Staff receives responses to theses first data requests today, they will be timely by rule, but it must be remembered that Trigen KC and Thermal NA are seeking expedited treatment.  The Staff can submit its recommendation by no later than October 1, 2004, assuming timely responses to Staff’s discovery by Trigen KC.  The provision of responses in less than twenty (20) days would help the Staff in processing the Joint Application as quickly as possible. The Staff would note that data accompanying the Joint Application is not necessarily Trigen KC specific.  The data covers the following facilities in addition to Trigen KC which are also part of the transaction involving Trigen KC and Thermal NA:

Trenton Energy Corporation, a Delaware corporation (Trenton Energy); Trigen Building Services Corporation, a Delaware corporation (Building Services); Trigen-Maryland Steam Corporation, a Delaware corporation (Trigen-Maryland Steam); Trigen-Missouri Energy Corporation, a Delaware corporation (Trigen-Missouri); Trigen-Oklahoma Energy Corporation, a Delaware corporation (Trigen-Oklahoma); Trigen-Schuylkill Cogeneration, Inc., a Pennsylvania corporation (Trigen-Schuylkill); and United Thermal Corporation, a Delaware corporation (United Thermal)

3.
As part of the Staff’s determination whether the proposed transaction is not detrimental to the public interest, the Staff intends to review the following questions: (1) Trigen-KC’s write-down of assets in 2000; (2) the inclusion of revenue from the National Starch and Chemical Company (NSCC) in the determination of Trigen-KC’s Commission fee assessment and the ratemaking treatment thereof; and (3) whether Trigen-Missouri Energy Corporation, or some other Trigen Energy Corporation entity, is providing chilled water service in Kansas City without a certificate of convenience and necessity from this Commission.  Also, the Staff intends to address in its recommendation any issue respecting Thermal NA’s recovery of an acquisition adjustment relating to the transaction in question.
4.
The Staff would note that although Trigen KC and Thermal NA have requested in their Joint Application expedited treatment, the Joint Application is not in compliance with the Commission’s rule respecting the request of expedited treatment, 

4 CSR 240-2.080(16).  The Staff does not seek to exalt form over substance, but the Joint Application does not set out that the Joint Application was filed as soon as it could have been or provide an explanation why it was not, and the title of the pleading requesting expedited treatment, i.e., the Joint Application, does not include in the title the words “Motion For Expedited Treatment.”  The Joint Application did not include the Operations And Maintenance Agreement, which is yet to be filed.
5.
The Staff would note that even though it projects that it can file its recommendation by no later than October 1, 2004 (assuming timely responses to Staff discovery), should there be a need for evidentiary hearings, Trigen KC did not file testimony with its Application and has not given any indication if and when it might do so.  Thus, the Staff requests that the Commission schedule an early prehearing conference for the purpose of determining whether evidentiary hearings should be scheduled in this case.

Wherefore the Staff submits the instant response to the Commission’s July 22, 2004 Order Directing Staff To Indicate When It Can File A Recommendation and requests that the Commission schedule an early prehearing conference.
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