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BEFORE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF MISSOURI

In the Matter of the Verified Application )
and Petition of Liberty Energy (Midstates)
Corp. d/b/a Liberty Utilities to Change Its)
Infrastructure System Replacement )
Surcharge )

Case No. GO-2014-0006

PUBLIC COUNSEL’S POST-HEARING BRIEF

In accordance with its statutory authority to rejer ratepayers before the
Missouri Public Service Commission, the Office loé tPublic Counsel (OPC) urges the
Commission to issue an order that: (1) Rejectsitifirmstructure System Replacement
Surcharge (ISRS) Petition filed by Liberty Energyidstates) Corp. d/b/a Liberty
Utilities (Liberty) because it does not comply witlCSR 240-3.265(20) in that it did not
include all required documentation; (2) Deniesrtieef requested in the Petition because
it violates § 393.1009 RSMo in that Liberty’s Pietit, if approved, would allow Liberty
to raise ISRS rates to recover expenses that drauthorized by the statute; or (3)
Rejects the ISRS Petition because § 393.1012.2 R@Mlaibits the Commission from
approving an ISRS rate increase for any gas catiparghat has not had a general rate
case proceeding decided or dismissed within theHase years.

The parties identified two issues for resolutiohhe first asks the Commission,
“Should the Commission approve an incremental |1SR8nue requirement for Liberty
Utilities in this case? OPC’s answer to this question is “no,” for treasons explained

below. The second issue asks what amounts shauidduded in the ISRS. OPC'’s



position on this issue is that no amounts shouldnblided in the ISRS because the
Petition must be rejected or denied.

1. Background

The Commission’s authority to approve ISRS raterdases is found in 88
393.1009, 393.1012, and 393.1015 RSMo (collectivéBRS statutes”). The ISRS
statutes allow gas companies to petition the Cossionstwice per year for the authority
to increase rates through a surcharge, which alltves utility to begin recovering
expenses incurred for certain infrastructure systplacements without needing to file a
general rate case. The Commission’s ISRS ruleSR €40-3.265, requires gas utilities
to file specific supporting documentation with thdBRS petitions to enable the
Commission, its Staff, and OPC to review the prepgoste increase for compliance with
the ISRS statutes. The ISRS expenses and chamgesain reviewed during the gas
company’s next rate case, when the ISRS chargesitaer disallowed or rolled into the
gas company'’s base utility service rates. § 393 R3Mo.

Legislation authorizing an ISRS was necessary Isscahe law otherwise
prohibits single-issue rate increases without teeelfit of a general rate case where all
books and records are reviewedncreasing rates outside the context of a gerratal
case increases the chance that a utility will @amn because of the possibility that the

utility is currently earning revenues that are mihian sufficient to cover its expenses and

1 8393.270.4 RSMo©Office of the Public Counsel, et al v. Public See\Commission, et aB97
S.W.3d 441 (Mo.App. W.D. 2012), citingidwest Gas Users Ass’'n . Public Service

Commission976 S.W.2d 470 (Mo.App. W.D. 1998).



allow for a reasonable return for the companfor this reason, the Legislature adopted a
statute that allows only a narrow few categoriesindfastructure investments to be
included in an ISRS. Specifically, the ISRS sidudllow gas companies to include in
the ISRS: (1) the costs of complying with a statéederal law or regulation requiring the
company to replace “worn out” or “deteriorated” msivalves, service lines, regulator
stations, vaults and other pipeline system comptisn€?) the costs of main relining, line
insertion, encapsulation and similar projects editgy the useful life or enhancing the
integrity of the pipeline; and (3) the costs ofiliacrelocations mandated by government,
such as relocations caused by highway construptiojects. 8 393.1009(5) RSMo.

On July 2, 2013, Liberty filed its petition with @hCommission seeking to
increase its ISRS rate. Liberty’s Petition inclddappendix A, Schedule 1, titled
“Eligible Replacements” that lists all expensest thidberty seeks to begin recovering
through the ISRS. Appendix A is a 14-page spreaelstinat includes approximately 643
separate line-item investment amouhtsLiberty’s Application does not include, as
required for each project, “the specific requiretsdmeing satisfied by the infrastructure
replacement” as required by 4 CSR 240-3.265(20)4K)the statute, commission order,
rule, or regulation, if any, requiring the projeets required by 4 CSR 240-3.265(20)(L).
Because Liberty failed to include this requirecbimfiation, OPC sent Data Request No. 1

to Liberty on July 17, 2013 to identify the basged by Liberty for determining whether

Z1d.
% Although Liberty’s spreadsheet included 643 seedine-items tied to a particular project,

each project includes multiple jobs, which makesrthmber of individual investments over 643.



the investments meet the statutory ISRS criteri@PC selected fifty (50) entries from
the project list Liberty provided with its Applicgah and asked Liberty to provide all
work orders for the fifty, and to “identify the &4y requirement or relocation being
complied with and explain how the expenditure wasdento comply with the safety
requirement or relocatior.” Liberty’s response was due August 6, 2013, bbeitiy did
not respond until August 16, 2013 with an inconpleesponse, that was later
supplemented on September 5, 2012PC sent additional data requests to Liberty,
however, on September 9, 2013, after OPC fileanitgion to reject the Petition, OPC
received an email from Liberty stating, “At thisngture since we are in a formal
proceeding we will not be providing further inforh@darifications or discussions at this

time.”’

It was not until Liberty’s Direct Testimony filgnon Day 80 of the 120-day
process that Liberty identified the category of emxge and the state or federal
requirement information that the ISRS rule requirdzerty to file on Day 1.

2. Petition Not in Compliance with 4 CSR 240-3.2630)

a. The Petition Did Not Identify the Qualifying Category of Expense

Rule 4 CSR 240-3.265(20) establishes the “minimdiirig requirements for
ISRS petitions that seek “to establish, changesoomcile an ISRS.” More specifically,
subsection (20)(K) requires gas companies to fith their ISRS petitions a breakdown

of the ISRS eligible costs identifying which of tipeoject categories apply and the

* OPC Exhibit No. 1, Direct Testimony of Ted Robertspp. 4-5.
°1d.
°1d.

"1d. at p. 14.



specific requirements being satisfied by the inftedure replacement for each.
Subsection (20)(K) states:

(K) For each project for which recovery is soughg net original cost of the
infrastructure system replacements..., the amotinélated ISRS costs that
are eligible for recovery during the period in whibe ISRS will be in effect,
and a breakdown of those costs identifying whichthaf following project
categories applyand the specific requirements being satisfied bg th
infrastructure replacements for each. [emphasis@dd

This requires petitioners to identify which categoof expense qualifieseach
infrastructure investment for ISRS recovery.

Liberty’s Petition did not identify which specificategory of expense qualifies
each infrastructure investment. Instead, the iBetigroupedall expenses under the
following “replacement” headings regardless of \ileet each expense was for a
replacement or something else. Liberty’'s spreagisheeadings were: “Main
Replacements, Service Replacements, Meter and HRagalator Replacements, and
Measurement and Regulator Station Equipment Replects.® There was no reference
in Liberty’s Petition to the three (3) categoridertified by § 393.1009(5) RSMo, or to
the further break down of those three (3) intodlght (8) categories identified by 4 CSR
240-3.265(20)(K)1 through (20)(K)8. Based on Liger headings in its Petition, one
would assume it is Liberty’s position that all étilg expenses qualify as a replacement
under 8§ 393.1009(5)(a), with no expenses qualifyinger 8 393.1009(5)(a) or (5)(c).

However, when Liberty filed its Direct Testimony tinis case, it included a spreadsheet

8 Verified Application and Petition of Liberty Utiles To Change Its Infrastructure System

Replacement Surcharge and Tariff, July 2, 2013.



that cited to the statutory category of eligiblgoense, which claims 393.1009(5)(b) as
the qualifying reason for most of the 643 differemestments.

Liberty’s Petition did not enable OPC, the Stafftlee Commission to determine
the true basis for Liberty’s assertion that each expensdifggga Moreover, it was not
until Liberty filed its Direct Testimony that Libir provided the missing information.
This prohibited OPC from having a reasonable oppuaty to challenge or verify the
basis for each project. Accordingly, Liberty’'s et is not in compliance with the
Commission rules and should be rejected.

b. The Petition Did Not Identify Any Government Mandate

Liberty’s Petition also failed to identify the &, order, rule or regulation that
required Liberty to incur each infrastructure intvesnt expense. Commission rule 4
CSR 240-3.265(20)(L) requires ISRS petitions tdude the following:

(L) For each project for which recovery is soudhg statute, commission

order, rule, or requlation, if any, requiring theject a description of the

project; the location of the project; what portionf the project are

completed, used and useful, what portions of thgept are still to be
completed; and the beginning and planned end dake @roject'°

This rule requirement is consistent with the § 3089(5) RSMo statutory
requirement that limits ISRS eligibility to infragtture investments that are: 1) installed

to comply with state or federal safety requirements as replacesmfm worn or

deteriorated facilities (8 393.1009(5)(a)); 2) uridken_to comply withstate or federal

safety requirements that require projects such am melining, service line insertion,

joint encapsulation, or similar projects (8 393.9@)(b)); or 3) facility relocations

° Liberty Exhibit No. 1, Direct Testimony of Davida@in, Schedule DS-3.

1 Emphasis added.



required bya political subdivision (8393.1009(5)(c)). Thelerwrequired Liberty to
identify the specific government-mandate or law petiing each investment.

Liberty’s Petition did not include a single refecento any requirement that
compelled Liberty to incur any infrastructure intraents, and therefore the Petition
violated 4 CSR 240-3.265(20)(L). This failure isma violation of 4 CSR 240-
3.265(20)(K) because it too requires Liberty toniify the legal requirement being
satisfied by each investment when it requires ipetrs to provide “the specific
requirements being satisfied by the infrastructeq@acements for each” project. Since
Liberty did not identify the requirement it was qolying with for each project, Liberty’s
Petition is not in compliance with 4 CSR 240-3.Z85(K) and (L) and should be
rejected. If rejected, Liberty should be given tdption of refiling the Petition with the
required documentation, which would reset the 129wlindow.

C. Importance of Submitting Required Information with the Petition

The importance of these required documents wasgga by the Commission in
its 2004 Order of Rulemaking adopting the ISRS suleCopies of the Order of
Rulemaking were provided to Commissioners during #videntiary hearing. In
response to criticisms of the amount of informati@yuired to be filed with each
petition, the Commission stated the following:

The rules does ask for a significant amount of nmfation, all of this
information is either directly required for the ISRpetition review itself or
for the prudency reviews that are specifically autted by the statutes. The
statutory time frames for staff and OPC analysistlud petitions and
developing recommendations and the commission'saisse of an Order
require the level of detail outlined in this rul@he statute does not permit
sufficient time to allow for a thorough review d¢iet petition, development of
data requests, a twenty (20)-day turnaround onoresgs, analysis of these

initial data request responses, a potential secondd of data requests,
another twenty (20)-day turnaround on responsestafh recommendation,



testimony rounds, hearings and a commission decisio The data

requirements outlined in the rule will significangimplify this process by

notifying the natural gas utility what informatiomill be required in the

petition when it is filed. This up-front submittalequirement will

significantly reduce the number of data requests $e the natural gas

utilities with a twenty (20)-day turnaround and bkapgly reduce confusion

between the parties regarding what informationasded. Outlining these

requirements in the rule will also result in eadhthee natural gas utilities

being notified up front as to what information vk required when they file

their petition™*
Here the Commission recognized that the short tiened required by the ISRS statutes
to approve or deny an ISRS petition could be probki for parties seeking to verify
that the claimed expenses are eligible for the ISR=r this reason, the Commission’s
rule requires specific detailed documentation, angas company’s failure to provide
such documentation harms OPC’s ability to analyze infrastructure expenses for
compliance with the statute, for the same reasdestified by the Commission in its
Order of Rulemaking - without this information uprit, there is simply not enough time
for a thorough review of the petition. OPC nowd#nitself in the very position the
Commission attempted to protect against — them@ti®€nough time for OPC to engage in
the discovery it needs to verify compliance witle #5RS statute. This problem was
caused by Liberty’s incomplete petition.

d. OPC Response to Liberty and Staff Arguments
Liberty’s first response to OPC’s argument is tguar that the Petition is

consistent with prior petitions. This argument wapeated by Liberty and the Staff

throughout the evidentiary hearing. However, past violations are no excuse for

current or future rule violations. Even Liberty&ate President, Mr. David Swain,

' Missouri Registeryol. 29, No. 8, April 15, 2004, p. 665.



testified that Liberty has the “primary responsiiil for ensuring that its petition
complies with Commission rulés.

Liberty argues that the Commission has not requaugch level of detail in the
thirty (30) plus ISRS petitions filed with the Conssion since the ISRS statute was
enacted® An analogy to put this argument into perspecti/éo consider a Missouri
driver speeding at 90 mph in a 70 mph zone oncaydat thirty (30) consecutive days.
On the 3% day the driver is ticketed for speeding, and hisuse to the highway
patrolman is that he had broken the speed limitherpast thirty days without a ticket
and therefore deserves leniency. Each Commisgierserves a unique public protection
purpose and must be followed regardless of whetihemot past violations had been
challenged. To hold otherwise will undermine thentnission’s rules and the
Commission’s authority in general.

Regarding the requirement to identify the categuairexpense, Liberty withess
Mr. Mark Caudill agrees that ISRS petitions areuresl by 4 CSR 240-3.265(20)(K) to
include the category of qualifying expensésHe claims this requirement was satisfied
by the headings Liberty used in the spreadsheatvaistments filed with its Petition.
This argument does not withstand scrutiny becaash beading refers only to different

types of facility “replacements,” and replacemerdagse authorized only by 8

127y, 42.
BTy, 17.

Ty, 59,

10



393.1009(5)(a) and not by § 393.1009(5)(b), whidbelty now claims is the qualifying
category of expense for the majority of its investns>>

Regarding the 4 CSR 240-3.265(20)(L) requirementidentify the law or
regulation requiring each investment, Mr. Caudikrrowledged that one could conclude
that the rule required Liberty to identify the ragment being satisfied for each
investment® This admission is followed by his argument thre tule can also be read
to reach aroppositeconclusiont’ The basis of this argument is the term “if anlyatt
appears in 4 CSR 240-3.265(20)(L) where it requmegions to include for each project,
“the statute, commission order, rule, or regulatiérny, requiring the project® The
basis of his argument is that “[t]he “if any” larage suggests that a project may not have
a citation to a particular statute, commission praele or regulation® Mr. Caudill
argues that a citation to a particular legal resjaegnt is not necessary for required
investments that are not required by a statutegrpndile or regulation. The obvious
problem with this argument is that Liberty is nowaiming that all infrastructure
investments were made to comply with a subsectio@anmission Rule 4 CSR 240-
40.030%° Under Mr. Caudill’s rationale, the “if any” langge would not apply because

Liberty claims the government mandate for each stment comes from a Commission

!> Liberty Exhibit No. 1, Direct Testimony of Davidv@in, Schedule DS-3.
16 Liberty Exhibit No. 2, Direct Testimony of Mark Gdill, p. 12.

d.

81d. Emphasis added.

Yd.

% Liberty Exhibit No. 1, Direct Testimony of David\@in, Schedule DS-3.
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rule and can be identified, and therefore Mr. Cllsdestimony supports the conclusion
that Liberty’s Petition was required to identifyetfule that applies teachexpenditure.

An argument made by the Staff during opening statgmessentially questions
the lawfulness of the Commission’s ISRS rule whéaffSargues that the rules do not
need to be followed by Liberty because the rulegsire documents that the statute does
not require’> This argument misinterprets the authority andopse of the rules, and
essentially asserts that the Commission lacks ththodaty to adopt additional
documentation requirements beyond what is contaiméoe statute. A Commission rule
is valid and enforceable unless it is unreasonabteplainly inconsistent with the statute
under which it was promulgatédl. Section 393.1015.11 RSMo authorizes the
Commission to adopt rules that are “consistent vatid do not delay the implementation
of, the provisions of Sections 393.1009 to 393.101bhe ISRS rule’s documentation
requirements are entirely consistent with the 1SR8ute because the rules provide the
detail that is not provided in the statute regagdwhat “supporting documentation
regarding the calculation of the proposed ISRStoibe filed. § 393.1015.1(1) RSMo.
Section 393.1015.2(4) RSMo requires the Commisgiatetermine whether the petition
complies with the ISRS statutes, and it is up te @ommission to determine what
“supporting documentation” will enable the Comnussto find that the statute has been
complied with. This is why the Legislature gave iommission specific rulemaking
authority. The ISRS rules provide the specific Wlaents and information that the

Commission already determined are necessary to mméikding of compliance.

21Ty, 24.

%2 Cooper v. Holden189 S.W.3d 614 (Mo.App. W.D. 2006).
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If the required documents are not filed, a Comrorsgirder rejecting the petition
is entirely consistent with the Commission’s § 393.5.2(4) RSMo duty to determine
whether the gas company has complied with the ISRfite. The rule establishes the
minimum documentation requirements that a gas cagpa to follow before the
company can meet its burden of proving compliandd the statute. Administrative
agencies are bound by the terms of the rules pigated by them?®

The Commissioners that adopted the ISRS rule relate conclusion that to
prove compliance with the statute the gas compaugt ndentify with its petition the
qgualifying category of expense and state or federglirement being complied with.
There is no evidence in the record of this casexjglain why prior petitions did not
include the required information, nor is there aatonal basis for concluding that the
information required by (20)(K) and (20)(L) is urmessary for ensuring compliance with
these important elements of the statute. Theleisgver, a rational basis for concluding
that consumers are better protected from unlavB&RS rates when the petitioner abides
by the rule requiring the petitioner to demonstnaith its petition that each investment
complies with the ISRS statute.

3. Rate Increase Not Authorized by § 393.1009(5) R®

The second outcome OPC seeks is an order denyenBdtition because Liberty
seeks to recover amounts through its ISRS rateatigahot authorized by § 393.1009(5)
RSMo. All rates charged by Liberty, including ISR8es, must be just and reasonable

and no more than allowed by law. § 393.130 RSMo.

% Berry v. Moorman Mfg. CoG75 S.W.2d 131 (Mo.App. W.D. 1984).
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a. Damages Caused by Third-Party Contractors is NdEligible
The ISRS statute allows gas companies to includbanSRS only the three (3)
following categories of infrastructure investments.

(a) Mains, valves, service lines, regulator statiorajlts, and other pipeline
system componentsstalled to comply with state or federal safety
requirements as replacements for existing facilitie that have worn
out or are in deteriorated condition;

(b) Main relining projects, service line insertion projects, joint
encapsulation projects and othesimilar projects extending the useful
life or enhancing the integrity of pipeline systenmponents undertaken
to comply with state or federal safety requiremgaisl

(c) Facilities relocation required due to constructmmimprovement of a
highway, road, street, public way, or other pullimrk by or on behalf of
the United States, this state, a political subdvi®f this state, or another
entity having the power of eminent domain provideat the costs related
to such projects have not been reimbursed to teegmoratiorf’
The key components of the first category require ithvestments to be: (1) a
replacemenfas opposed to something less than a completaceplent of the particular

main, service line, etc.), and (2) it must be rejplg a_worn out or deterioratquece of

infrastructure. Accordingly, the only ISRS eligthteplacements are those that replace
infrastructure that has become worn or deteriorétedugh time and usage. This does
not include infrastructure that is being replacedause it was accidentally or negligently
damaged by Liberty or a third-party, such as whelgger accidentally strikes a main.
Liberty’s witness Mr. David Swain testified thatblarty’s ISRS Petition seeks to include
in the ISRS a number of infrastructure investmearaissed by third-party damage to a

Liberty facility.?> This alone is reason enough to deny the Petitemause Liberty seeks

24 Section 393.1009(5) RSMo. Emphasis added.

BTr,41-42.
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to include infrastructure investments incurred aesult of damaged infrastructure as
opposed to infrastructure that is worn out or detated. Approval of Liberty’'s ISRS
would authorize Liberty to include amounts in ti8R5 for damage repair that are not
authorized by 8393.1009(5) RSMo.

b. Leak Patches are Not Eligible Expenses

A patch or fitting placed onto a main or servioeelto stop a leak is not a
“replacement” since the infrastructure is beingaregrl and not replaced. Therefore no
leak patch or fitting can qualify for ISRS undei383.1009(5)(a) since that subsection
authorizes only complete replacements. A patchittorg attached to repair a leak also
does not qualify for ISRS under § 393.1009(5)(lm)duse expenses qualifying under this
category must be part of a larger project aimedaih relining, service line insertions, or
joint encapsulation. Nall projects that extend the useful life or enhaneeinkegrity of
the system qualify, as Liberty suggests — only guoty similar to the three (3) listed
projects qualify. All three are projects that @ aimed at repairing a specific leak,
rather, they are part of a larger project aimeerdtancing the integrity and life of the
system through a more extensive enhancement teampde leak repair.

Liberty’s witness Mr. David Swain testified thatberty included infrastructure
repair jobs, such as applying a repair fitting topsa leak, in the ISRS amotffit. His
testimony is corroborated by the large number ofgat descriptions in his Schedule DS-
3 that describe the project as a leak repair. tA®d above, these leak repair expenses

are not eligible under either § 393.1009(5)(a) ®)(K), and approval of Liberty’'s ISRS

2711, 41.
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would authorize Liberty to include amounts in ti8RE for leak patches that are not
authorized by 8393.1009(5) RSMo.

The Staff's witness, Ms. Roberta Grissom, teddifieat not all leak repair jobs
should be capitalized and included in the ISRS. eWlguestioned about normal
accounting procedures regarding leak repairs, Msss@mn testified, “Well, if it's a
simple wrapping of a pipe or something like tha¢sy!| would categorize that as
maintenance expense and something that shouldencayitalized?” Ms. Grissom also
testified that in the sample of thirty-six (36) Warders that she reviewed, all involved a
pipe replacemerff However, Mr. Swain testified that all leak regadre capitalized and
included in the ISRS’ But according to Staff's accounting witness, tajzing leak
repairs is not a normal accounting procedure urtles® is a capital improvement such
as a main replacemefft. Had the Staff reviewed more than thirty-six wanklers and
discovered that Liberty capitalizes all leak repaiit is likely that the Staff's
recommendation would seek to remove these ineigiblestments.

It should be noted that there is no evidence is thse that supports a conclusion
that any other gas utility has been allowed toudel the same type of investments that
Liberty seeks to include in its ISRS, such as Iegdairs and third-party damage. In fact,
there is no evidence in the record at all regardimg other gas company’s ISRS. Even if

there was evidence of what has been included ihIB&S rates for other gas utilities,

27Tr, 80.
BTy, 74-75.
2Ty, 45-46.

014,
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those cases are not binding on the Commission,eaehe ISRS statute and ISRS rules
are binding on the Commission.

C. Investments Not Properly Categorized

The Direct Testimony of Liberty witness Mr. Dav@ain includes a list of all
643 investments Liberty seeks to include in its 3SR Schedule DS-3 to Mr. Swain’s
testimony includes what Liberty claims is the qiyalig category of expense (8§
393.1009(5)(a), (5)(b), or (5)(c)) for each investiy and the law the company was
complying with when it incurred the expense. Tirstfthing that stands out from
Schedule DS-3 is the significantly large numbemetstments where Liberty claims the
expense qualifies undboth § 393.1009(5)(a) and (5)(b). For example, fortthey-one
(31) investments made under Liberty’s heading “Adds — Main Replacements, West
Division,” twenty-three (23) (which amounts to setsefour percent (74%)), claim both
§ 393.1009(5)(a) and (5)(b) as the category thatifigs the expense for ISRS. This
raises the question, “How can an investmentbbth a main replacement and a main
relining or similar project?” If the main is beimgplaced, there is no need to reline the
main, and if the main is being relined, there isnged to replace it. An investment
should not qualify under both statutory subsectisinse either project negates the need
for the other. Accordingly, every investment whdrmberty claims both statutory
subsections qualify the expense for ISRS, which ssgnificant portion, Liberty has not
satisfied its burden of identifying the precise lfysg category since both cannot apply.

It appears Liberty simply listed both statutory sedtions as a “catch-all.”

31 Liberty Exhibit No. 1, Direct Testimony of David\@in, Schedule DS-3.

321d.

17



d. The Cited Rules Did Not Cause Liberty to Incur Higible Expenses

Liberty’s Direct Testimony tried to satisfy its dooentation obligations under 4
CSR 240-3.265(20)(K) and (L) by including citatidesrequirements that Liberty alleges
caused it to incur each infrastructure expenseberty does not cite to any main
replacement program, or main relining project, ionilar program or project. Instead,
Liberty cites only to the Commission’s safety rules

The Direct Testimony of Liberty witness Mr. Davidw&in identified the
following subsections of 4 CSR 240-40.030 as thguirements that Liberty claims

caused all expenditures to be eligible for ISRS:

4 CSR 240-40.030(7) General Construction Requirésren
Transmission Lines and Mains

4 CSR 240-40.030(8) Customer Meters, Service Remslaand Service
Lines

4 CSR 240-40.030(9) Requirements for Corrosiontbn

4 CSR 240-40.030(13) Maintenance

4 CSR 240-40.030(14) Gas Leaks

4 CSR 240-40.030(15) Replacement Programs

An analysis of these five subsections shows thedelrules do not mandate the type of
investments contemplated by the ISRS statute. rtyilseDirect Testimony provided no
explanation as to why it believes each of these sulbsections caused Liberty to incur
eligible ISRS expenses. The only clue regardinbetty’s rationale comes from
Liberty’'s September 19, 2013 response opposing ©R@otion to reject, wherein
Liberty points to 4 CSR 240-40.030(13)(B)(2) fortlaurity, where it states, “Each

segment of pipeline that becomes unsafe must blcesh repaired or removed.”
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Liberty’s argument is not persuasive because #ysirement alone does not qualify any
investment for ISRS purposes. Each investment mualify under § 393.1009(5)(a),
(b), or (c) RSMo, and (5)(a), allowing only replasents for “worn out or deteriorated”
facilities, not damaged facilities, and not workatths something short of a total
replacement. Whereas (5)(b) allows only projetiat tare similar to main relining
projects. It is likely that Liberty’s rationale & why the other rule subsections qualify
expenses for ISRS purposes are similar to Libertgisonal for subsection (13) —
apparently Liberty believes that requiring the camp to invest in infrastructure
automatically qualifies those expenses for ISR$BiUs Ts an erroneous interpretation of
the law, and it demonstrates that a significantiporof the claimed ISRS investments
are ineligible for ISRS recovery.

e. Liberty Included All Investments Except Growth ltems

During cross-examination, Liberty witness Mr. Ddh8wain was asked to list all
infrastructure investments that amet eligible for ISRS recovery. Mr. Swain’s initial
response was to allege that Liberty added all stfugture expenses to the ISRS so long
the facilities were used and useful, except thasmaated with growtf® Mr. Swain
could not initially identify any other type of insenent that is ineligibl&! It is clear
from this line of questioning that Liberty’'s appoba has been to consider all
infrastructure investments to be ISRS eligible ssléhe investment is tied to growth.

This practice ignores the fact that the ISRS statoérrowly defines the type of

% Tr. 37-38. Liberty also included growth itemswhaver, those items were discovered and
removed by the Staff auditor Ms. Roberta Grissom8Z.

34d.
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infrastructure investments that are eligible ungl&93.1009(5)(a) and (5)(b). It appears
that Liberty believes 8§ 393.1009(5)(a) authorizescowery of all non-growth
replacements, which ignores the qualifier that eemplacement must be to replace
facilities that are worn out or deteriorated. likse, it appears that Liberty believes §
393.1009(5)(b) authorizes Liberty to include allhnrgrowth system enhancements into
the ISRS®® which ignores the qualifier that each enhancemargt be similar to a main
relining project, service line insertion project, joint encapsulation project. With this
understanding of Liberty’s practices, each andewerestment should be suspect. This
is corroborated by the fact that Liberty did nob\yade the category and rule requirement
citations with its Petition, and it took a consi@ee amount of time for Liberty to
provide that informatiorl® which suggests that Liberty had not previouslycklee any
expense to verify that it qualified. Instead, liyesimply included everything that was
non-growth related, and then had to scramble tovigeo after-the-fact support for
including each expense in the ISRS.

OPC believes Liberty has likely incurred eligibl 8RS expenses during the
relevant period and that the ISRS statute auth®tizZe Commission to grant Liberty an
ISRS rate increase for those investments. Buetlgeno way to discern from Liberty’s
evidence which investments are legitimately elgibbnd which investments are

ineligible. Ratepayers would be best served bymler that denies the Petition and

% Tr. 45.
% Liberty did not provide the required informatiaor fll investments until it filed its Direct

Testimony on September 20, 2013, Day 80 of a 130sdacess.
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directs Liberty to clean-up its filing with a batexplanation of which category applies to
each expense, with specificity ashowthat category applies.

f. Additional Problems Identified by OPC Witness Rdertson

The Direct Testimony of OPC witness Mr. Ted Rodemt OPC’s Chief Utility

Accountant, identifies a number of issues with kLife Petition that deserve further
investigation and review:

1. Mr. Robertson takes issue with the fact thabeliy could not
provide documentation in sufficient detail to sugpthe costs
assigned to work performed by Liberty employ&es.

2. Mr. Robertson testified that the manner in \whigberty assigns
costs for property tax coding purposes is inaceutacause it
improperly assigns costs on a pro-rata basis whiarty could be
tracking and identifying actual costs.

3. Mr. Robertson found an error with how Liberglaulated accrued
depreciation expense on new additions and retiressnen that
Liberty failed to calculate depreciation for all ntbs that the plant
is in service’® This error could cause the total depreciatioemes

balance to be understated, and the total ISR Seate overstatet].

3" OPC Exhibit No. 1, Direct Testimony of Ted Robertspp. 6-10.
¥\d. at p. 11.
¥1d. at p. 12.

4014,
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4, Mr. Robertson discovered that Liberty accruepréeiation through
September 2013 for new additional and retiremebtd, for the
deferred tax offset, Liberty used calculations fslay 2013** This
creates a mismatch that affects the ISRS rateBase.

5. Mr. Robertson testified that Liberty erred idccdating the annual
depreciation expense because it did not includeotiset for
associated deferred taxts.

An order rejecting or denying the Petition willadre OPC to have an additional
opportunity to further explore these issues andecbthese errors. In the short time that
OPC and Staff have analyzed Liberty’s Petition anpporting documentation, ineligible
investments worth $34,734, and a double-countedresgp worth $74,997, have been
discovered and eliminatéd. An additional 120-days to consider a re-filed drity
application will give OPC, Staff and Liberty an @dthal opportunity to further refine
the eligible investments and exclude ineligible enges.

4. No Authority to Approve ISRS > 3 Years Since R& Case

OPC also urges the Commission to reject the ISREdPebecause § 393.1012.2
RSMo prohibits the Commission from approving an $SRite increase for any gas
corporation that has not had a general rate casz@ding decided or dismissed within

the last three years. Liberty’s last rate case dexsded by the Commission on August

“d.
“21d.
*1d. p. 13.

* Liberty Exhibit No. 1, Direct Testimony of David@in, p. 12.
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18, 2010, and the tariffs implementing the rateease became effective on September 1,
2010% Therefore the Commission lacks the statutory aitth to grant the relief
requested in Liberty's ISRS Petition because mbsmn tthree years has passed since
Liberty’s last rate case. Section 393.1012.2 RShtes:

The commission shall not approve an ISRS for arsyapaporation that has

not had a general rate proceeding decided or digaliby issuance of a

commission order within the past three years, wnlke gas corporation has

filed for or is the subject of a new general rateceeding.

The Commission recently addressed this same issiissouri Gas Energy’s
(MGE) most recent ISRS petition in Case Number G@Q320391. In that case the issue
before the Commission was whether the term “an ISRShe above quote limits the
application of the 3-year limitation to when an Sk first established, or whether it
prohibits the Commission from approving any ISR& liacrease more than three years
since the company’s last rate case.

In its Order resolving the MGE case, the Commissiaterpreted the §
393.1012.2 RSMo 3-year limitation on petitions ‘fan ISRS” to apply only to when the
Commission first approves an ISRS rate increasd, rast to subsequent ISRS rate
increases. The Order relied entirely upon 8 39RIDRSMo, which refers separately to

“an ISRS” and “future changes thereto”, to concltidiet “this language makes it clear

that “an ISRS” is different than “future changesThe Order further concluded that

*In the Matter of Atmos Energy Corporation's TaR#vision Designed to Implement a General
Rate Increase for Natural Gas Service in the MisisBarvice Area of the Compangase No.
GR-2010-0192, Order Approving Stipulation and Agneet, issued August 18, 2010, and Order

Approving Tariff Fillings in Compliance with Comns®n Order, issued August 20, 2010.
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OPC'’s “argument would require the Commission toomgnthese clear differences and
treat “an ISRS” and subsequent changes to it asaime thing.”

To avoid what the Commission concludes would b@digng” a sentence in the
statue, the Order overlooked multiple instancesrevtiee ISRS statutes use the term “an
ISRS” to refer to botlestablishingand ISRS anduture changedo the ISRS. Such a
reading can be found in 88 393.1012.1, 393.101298.1015.1(1), 393.1015.1(2),
393.1015.1(4), 393.1015.5(2), 393.1015.6(1), 39%HI2) and 393.1015.8 RSMo.
OPC will not repeat its legal argument here ireitsirety. Instead, attached to this brief
as Appendix A is a copy of the brief OPC filed wikle Court of Appeals addressing this
issue. OPC asks the Commission to read the legdyss in the brief, reconsider the
prior analysis from the Order, and issue an ortat toncludes that the Commission
cannot approve Liberty’'s ISRS Petition because ntoae three years has passed since
its last rate case.

5. OPC Response to Additional Arguments

This section addresses the general criticisms bfiCounsel’'s attempts to hold
Liberty accountable to the requirements of the ISRffute and the ISRS rule. The first
argument that deserves a response is Liberty’snaggtithat requiring compliance with
the ISRS rules would lead to “regulatory uncertaiff However, there should be no
uncertainty if the Commission orders companiesileothe documents and information
required by the rule. At that point, all gas tigls should be well aware of what they are

expected to file since it is clearly explainedhe tule, and there will be no uncertainty.

®Tr. 6.
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Both Liberty and the Commission’s Staff wronglyeglé that the purpose of the
ISRS statute was to “encourage” utilities to makeestments in safefyf. This is an
erroneous interpretation because each investmgrgnse that is eligible for recovery
under the ISRS is the result of a statute, ordee, or regulatiomequiring the gas utility
to make the investment. 8393.1009(5) RSMo. Itas an optional investment, it is a
mandated investment, and therefore, no encouragimgcessary. The purpose of the
ISRS statute is to help the utility recover its @stment costs quicker and avoid
regulatory lag in regards to certain mandated gafeestments made between rate cases.
The statute in no way encourages safety investmseyend what is already required
because only the required investments can be restterough the ISRS.

6. Conclusion

Liberty has the burden of proving that the expandsd it seeks to recover through
the ISRS comply with the law. § 393.150.2 RSMobdrty has failed to meet that burden
because it did not file all required documentatamd because many of the investments it
seeks to include in the ISRS are ineligible. Moo the Commission lacks the
authority to approve the Petition because more thigge years has passed since Liberty’s
last rate case decision. For these reasons, OB€s uhe Commission to reject the

Petition or deny the relief requested.

47 Tr. 8-9, Tr. 21.
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JURISDICTIONAL STATEMENT

This appeal is a challenge to the Missouri Public Service Commission’s (“PSC” or
“Commission”) Order Approving Change in Infrastructure System Replacement
Surcharge, Rejecting Tariff, and Approving New Tariff, issued in Case Number GO-
2013-0391, approving a rate increase for Southern Union Company d/b/a Missouri Gas
Energy (“MGE")! The Court of Appeals has jurisdiction of the appeal pursuant to its
general appellate jurisdiction as set forth in Article V, Section 3 of the Missouri
Constitution. The issues raised on appeal are not within the exclusive jurisdiction of the

Missouri Supreme Court as set forth in Article V, Section 3 of the Missouri Constitution.

STANDARD OF REVIEW

The standard of review applied by Courts reviewing a PSC decision is a two-
pronged analysis. First, the Court must determine whether the PSC’s decision was
lawful. The PSC’s order was lawful if it is authorized by statute. In determining this
prong of the review, the Court exercises unrestricted, independent judgment and must
correct erroneous interpretations of the law. Friendship Village of South County v. P.S.C,
907 S.W.2d 339 (Mo. App. 1995). The second step in reviewing a PSC decision is

determining whether the PSC’s decision was reasontbleThis is accomplished by

' In the Matter of the Application of Southern Union Company d/b/a Missouri Gas
Energy, for Approval to Change its Infrastructure System Replacement SurcGasge,
Number GO-2013-0391, Order Approving Change in Infrastructure System Replacement
Surcharge, Rejecting Tariff, and Approving New Tariff, Issued May 1, 2013.
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determining whether the order is supported by competent and substantial evidence on the
whole record, and whether the decision was arbitrary, capricious, or constitutes an abuse
of the PSC’s discretiond. Issues involving statutory interpretation are issues of law, not
fact. Staley v. Missouri Director of Reven#23 S.W.2d 246 (Mo. 1981). All questions

of law involving PSC orders are reviewed de ndstate ex rel. AG Processing, Inc. v.

Public Service Com'l20 S.W.3d 732 (Mo. 2003).

STATEMENT OF FACTS

The PSC is an administrative agency with its principle office located in Jefferson
City, Missouri. The PSC has the authority and duty to regulate public utilities, including
gas companies under Chapters 386 and 393 of the Revised Statutes of Missouri{RSMo).

The Office of the Public Counsel (*OPC” or “Public Counsel”) is an agency of the
State of Missouri that represents consumers in all utility proceedings before the PSC and
in all appeals of PSC orders. Sections 386.700 RSMo and 386.710 RSMo.

Southern Union Company d/b/a Missouri Gas Energy (“MGE”) is a gas company
operating in Missouri as a regulated monopoly provider of natural gas seMGE is a
public utility under 8§ 386.020(43) RSMo and gas corporation under 8§ 386.020(18)

RSMo.

2 All statutory references are to Missouri Revised Statutes 2010 unless otherwise noted.
3 On July 31, 2013, in Case No. GM-2013-0254, the PSC approved the acquisition of
MGE by Laclede Gas Company.
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On February 8, 2013, MGE filed an Application and Petition to Change its
Infrastructure System Replacement Surcharge (“Petition”) with the PSC pursuant to
Sections 393.1009, 393.1012, and 393.1015 R$Mdhe PSC’'s approval of an
Infrastructure System Replacement Surcharge (ISRS) authorizes gas companies to
increase rates “to recover certain infrastructure system replacement costs outside of a
formal rate case filing” MGE’s Petition seeks to recover costs of ISRS-qualifying plant
placed in service during the period of June 2012 through December’ 20MGE’s
proposed ISRS rate increase would generate an additional $1,741,862 of annual
revenues.

On February 13, 2013, the PSC suspended the proposed tariff change until June 8,
2013 in order for the PSC to have adequate time to consider MGE’s Petifitsn on
February 13, 2013, the PSC issued its Order Directing Notice, Directing Filings, and
Setting Intervention Date, whereby the PSC directed its Staff to file a recommendation

regarding the Petition by April 9, 20%3.

* Legal File (L.F.) 003.

> 1d.
6
L.F. 006.
"1d.
8
L.F. 054.
9
L.F. 047.
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On April 9, 2013, the PSC Staff recommended that “the Commission approve an
incremental revenue requirement of $1,741,740.The Staff Recommendation states
that this is MGE'’s fifth ISRS rate increase since MGE’s most recent general rafe case.
MGE’s most recent general rate case was resolved by a PSC Report and Order issued on
February 10, 2010 resolving all contested issti€Bhe Staff Recommendation states that
if this ISRS rate increase is approved, “MGE’s total ISRS revenue requirement will
amount to $6,343,452,” which is a “composite amount” that “includes $1,741,740 from
the instant case, $824,284 from GO-2013-0015, $891,255 from GO-2012-0144,
$1,622,349 from GO-2011-0269, and $1,224,824 from GO-2011-0G603.”

On April 10, 2013, the PSC issued its Order Establishing Time to Respond to
Staff's Recommendation and Directing Filing, which questioned whether the PSC has the
statutory authority to approve the Petition in light of the statutory restriction limiting the

period of time the PSC may approve an IS&RFhe PSC stated:

19| [F. 057. The Staff proposed a minor $122 adjustment to reduce the proposed ISRS
from $1,741,862 to $1,747,740.

" LF. 062.

12 .[F. 071; In the Matter of Missouri Gas Energy and its Tariff Filing to Implement a
General Rate Increase for Natural Gas Service, Case No. GR-2009-0355.

' L.F. 058-059.

“L.F.071.
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Subsection 393.1012.2 RSMo Supp. 2012, states that “[t{jhe commission shall
not approve an ISRS for any gas corporation that has not had a general rate
proceeding decided or dismissed by issuance of a commission order within the
past three years, unless the gas corporation has filed for or is the subject of a
new general rate proceeding.” MGE’s most recent general rate case, GR-
2009-0355, was decided by the Commission Report and Order issued on
February 10, 2010. MGE filed its petition in this case on February 8, 2013.
The statute cited above does not clarify whether a gas utility must file a
petition requesting an ISRS within three years of the most recent rate case
decision in order to comply with the statute, or whether the issuance of a
Commission order approving such a petition is the relevant date in
determining the Commission’s statutory authority under that subsection. The
Commission will require the parties to file a response regarding whether the
Commission has the statutory authority to approve MGE’s petition in this case
under Subsection 393.1012.2, RSMo Supp. 2012.
OPC, MGE and the PSC Staff each filed a response to the PSC'’s qué<i&C
argued that Section 393.1012.2 RSMo prohibited the PSC from approving the proposed

ISRS rate increase because more than three years had passed since MGE’s last rate

51L.F. 071-072.
181 .F. 074, 078, and 088.
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case.’” MGE and the PSC’s Staff argued that the three-year limitation found in Section
393.1012.2 RSMo applies only to the first time an ISRS rate increase is approved and
does not apply to subsequent ISRS rate incréds€PC, the PSC Staff, and MGE filed
responsive pleadings, with each party arguing in support of its interpretation of the ISRS
statutes”’

On May 1, 2013, the PSC approved MGE’s ISRS petition in its Order Approving
Change in Infrastructure System Replacement Surcharge, Rejecting Tariff, and
Approving New Tariff (“Order”)?®® The PSC concluded that the three year limitation on
the PSC’s authority to approve “an ISRS” applies only to the first time rates are increased
through the ISRS, and not to subsequent ISRS rate inciéases.

OPC filed an Application for Rehearing on May 9, 261&nd the PSC denied
rehearing on May 15, 2013.

On May 31, 2013, OPC filed its Public Counsel's Motion for Order Directing

Reconciliation and Motion for Expedited Treatm&htOPC’s motion requested that the

"L.F. 088.

' L.F. 074 and 078.

Y.F. 092, 096, 105, 110, and 113.
2L.F. 117.

“LL.F. 121-122.

22LF. 127.

»L.F. 133.
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PSC direct its Staff to file the reconciliation required by Sections 386.420.4 and 386.510
RSMo “to permit a reviewing court and the commission on remand from a reviewing
court to determine how the public utility’s rates and charges, including the rates and
charges for each customer class, would need to be temporarily and, if applicable,
permanently adjusted to provide customers or the public utility with any monetary relief
that may be due in accordance with the procedures set forth in section 388.52@”

PSC Staff filed the Reconciliation on June 4, 2613nd the PSC approved the
Reconciliation on June 6, 20£3.

OPC filed its Notice of Appeal with the PSC on June 6, 2613.

4 L.F. 136.
*® Section 386.420.4 RSMo
°L.F. 142.
T L.F. 151.

28| F. 154.
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POINTS RELIED ON
POINT 1
THE PSC ERRED IN ITS ORDER APPROVING AN INCREASE TO MGE'S
INFRASTRUCTURE SYSTEM REPLACEMENT SURCHARGE (ISRS),
BECAUSE THE ORDER IS UNLAWFUL AND SUBJECT TO REVIEW
UNDER SECTION 386.510 RSMO, IN THAT APPROVING THE ISRS
RATE INCREASE MORE THAN THREE YEARS SINCE MGE’'S LAST
GENERAL RATE CASE IS BEYOND THE PSC’'S AUTHORITY AND IN

VIOLATION OF SECTION 393.1012.2 RSMO.

Authorities:
Section 393.1009 RSMo
Section 393.1012 RSMo

Section 393.1015 RSMo
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ARGUMENT
POINT 1
THE PSC ERRED IN ITS ORDER APPROVING AN INCREASE TO MGE'S
INFRASTRUCTURE SYSTEM REPLACEMENT SURCHARGE (ISRS),
BECAUSE THE ORDER IS UNLAWFUL AND SUBJECT TO REVIEW
UNDER SECTION 386.510 RSMO, IN THAT APPROVING THE ISRS
RATE INCREASE MORE THAN THREE YEARS SINCE MGE'S LAST
GENERAL RATE CASE IS BEYOND THE PSC’'S AUTHORITY AND IN

VIOLATION OF SECTION 393.1012.2 RSMO.

OPC challenges the lawfulness of the PSC’s Order granting MGE an ISRS rate
increase more than three years since MGE's last rate case was decided. This is a case of
first impression for both the Court and the PSC in that this is the first time the PSC
approved an ISRS rate increase more than three years after the company’s last Tate case.
The Order must be reversed because it violates Section 393.1012.2 RSMo, which
prohibits the PSC from approving an ISRS rate increase more than three years since

MGE'’s rates were reset in its last general rate case. Section 393.1012.2 RSMo states:

The commission shall not approve an ISRS for any gas corporation that has

not had a general rate proceeding decided or dismissed by issuance of a

2 F.112.
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commission order within the past three years, unless the gas corporation has

filed for or is the subject of a new general rate proceeding.

The facts of this case are undisputed. The PSC decided MGE'’s last general rate
case on February 10, 2030.The PSC issued its order approving the ISRS rate increase
on May 1, 2013, with an effective date of May 15, 2013, which is more than three years
since the last PSC general rate case order for RiG&.the time, MGE had not filed for
nor was MGE the subject of a new general rate proceé&ding.

The Order interprets the Section 393.1012.2 RSMo 3-year limit on petitions for
“an ISRS” to apply only when the PSC first approves an ISRS rate increase, and not to
subsequent ISRS rate increaSesThe Order relies upon Section 393.1012.1 RSMo,

which states:

393.1012. 1. Notwithstanding any provisions of chapter 386 and this chapter
to the contrary, beginning August 28, 2003, a gas corporation providing gas
service may file a petition and proposed rate schedules with the commission to

establish or change ISRS rate schedthes will allow for the adjustment of

the gas corporation's rates and charges to provide for the recovery of costs for

O L.F. 119.
LLF. 117.
.F.071.
BL.F.121-122.
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eligible infrastructure system replacements. The commission may not approve

an ISRSto the extent it would produce total annualized ISRS revenues below
the lesser of one million dollars or one-half of one percent of the gas
corporation's base revenue level approved by the commission in the gas
corporation's most recent general rate proceeding. The commission may not

approve an ISRSo the extent it would produce total annualized ISRS

revenues exceeding ten percent of the gas corporation's base revenue level
approved by the commission in the gas corporation's most recent general rate

proceeding. An ISRS and any future changes thereto shall be calculated and

implemented in accordance with the provisions of sections 393.1009 to

393.1015ISRS revenues shall be subject to a refund based upon a finding and
order of the commission to the extent provided in subsections 5 and 8 of

section 393.1009. [emphasis added].

The PSC concluded that since the sentence “An ISRS and any future changes thereto

shall be calculated and implemented in accordance with the provisions of sections

393.1009 to 393.1015" refers to “an ISRS” when referencing the initial setting of an

ISRS separately from the reference to “future changes”, all references to “an ISRS”

elsewhere in the statute must also refer to only the first time the ISRS rate is inéteased.

The PSC misinterpreted Section 393.1012.2 RSMo because the prohibition against

the PSC approving an ISRS more than three years from the last rate case refers to the

4 LF. 121.
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petition “approval” required by Section 393.1012.1 RSMo, an approval that is required
for both establishing and changing an ISRS. The language “shall not approve an ISRS”
in Section 393.1012.2 RSMo is in no way limited to initial ISRS approvals, and applies
instead to all petition “approvals.” Accordingly, the PSC misinterpreted the law.

1. PSCs Legal Conclusion is Inconsistent with § 393.1012 RSMo

The PSC erred in interpreting Section 393.1012.2 RSMo because the Legislature
intended equal treatment throughout the ISRS statutes for both establishing and changing
an ISRS, since the purpose of this sentence is to make clear that Sections 393.1009
through 393.1015 apply equally to establishing and changing an ISRS without limitation.

Additionally, the purpose of subsection 393.1012.1 RSMo is to allow petitions for
establishingand changing an ISRS, which is stated in the first sentence. The next two
sentences place minimum and maximum restrictions on establishing and changing an
ISRS, and use the term “an ISRS” to refer to both. The conclusion that the term “an
ISRS” used elsewhere in the subsection applies to both establishing and changing an
ISRS is supported by the language of the statute because to interpret “an ISRS” to refer
only to when an ISRS is established would create an absurd result. The third sentence of
the subsection states, “The commission may not approve anttSRR8 extent it would
produce total annualized ISRS revenues exceeding ten percent of the gas corporation’s
base revenue level approved by the commission in the gas corporations most recent

general rate proceeding®” If this maximum limit applied only to establishing an ISRS, it

% Section 393.1012.1 RSMo. Emphasis added.
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would essentially remove the maximum cap on the size of all subsequent ISRS changes.
The purpose of this sentence is to avoid ISRS increases that exceed ten percent of
revenues, which if interpreted as the PSC has interpreted it, would protect against the cap
only when the ISRS is first established, thus allowing subsequent rate increases of
unlimited size. This would effectively defeat the purpose of protecting rate-paying
consumers by keeping the ISRS below the ten percent cap. Statutory interpretations
which result in a section having no meaning or purpose whatever should be avoided.
State ex rel. Thomason v. Roth, 372 S.W.2d 94 (Mo. 1963).

The PSC’s interpretation of Section 393.1012.2 RSMo also conflicts with Section
393.1012.3RSMo, which prohibits theluration of an ISRS from lasting more than 3-
years without reconciliation. Section 393.1012.3 RSMo states in part, “In no event shall
a gas corporation collect an ISR& a period exceeding three years unless the gas
corporation has filed for or is the subject of a new general rate proceedihgThe
Order’s interpretation of the term “an ISRS”, however, would allow all subsequent ISRS
rate increases to continue with no limits on its duration since that term would only apply
to the initial ISRS rate increase. Using MGE as an example, MGE’s recovery of its
initial ISRS amount of $1,224,824 would be required to cease after three years, but the
other $5,118,628 approved in subsequent ISRS rate increase petitions could continue

being charged to consumers indefinit&ly.

3 Section 393.1012.1 RSMo. Emphasis added.

3T L.F. 062.
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2. PSCs Legal Conclusion is Inconsistent with § 393.1015 RSMo

The PSC'’s interpretation is in conflict with Section 393.1015.1(4) RSMo, which
states, “If the commission finds that a petition complies with the requirements of section
393.1009 to 393.1015, the commission shall enter an order authorizing the corporation to
impose _an ISRShat is sufficient to recover appropriate pretax revenu®...This
subsection gives the PSC the specific authority to approve an ISRS, and uses the term “an
ISRS” to refer to both establishing and making subsequent changes to an ISRS, because
to interpret it to apply only to establishing an ISRS would mean that the statute does not
include specific authority for the PSC to approve subsequent changes to a previously
established ISRS rate.

The PSC’s interpretation of the term “an ISRS” also conflicts with Section
393.1015.5(2) RSMo, which states, “At the end of each twelve-month calendar period the
ISRS is in effect, the gas corporation shall reconcile the difference between the revenues
resulting from an ISR@nd the appropriate pretax revenués.This subsection uses the
term “an ISRS” to refer to both establishing and making future changes to an ISRS
because to interpret it to apply only to establishing an ISRS would allow the gas company
to avoid a reconciliation of any subsequent ISRS changes.

The PSC’s interpretation also conflicts with Section 393.1015.6(1) RSMo, which

requires gas corporations that have “implemented an”I8R¥le revised rate schedules

3 Section 393.1015.1(4) RSMo. Emphasis added.
39 Section 393.1015.5(2) RSMo. Emphasis added.
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to reset the ISRS rate to zero when new base rates and charges become effective for the
gas corporation following a commission order establishing customer rates in a general
rate proceeding that incorporates in the utility’s base rates subject to subsections 8 and 9
of this section eligible costs previously reflected in an I3RS Under the PSC's
interpretation of the term “an ISRS,” the PSC would only need to incorporate the initial
ISRS amounts in rates, and not subsequent ISRS amounts, before resetting the ISRS rate
back to zero.
The PSC’s interpretation of the term “an ISRS” also conflicts with Section

393.1015.6(2) RSMo, which states,

Upon the inclusion in a gas corporation’s base rates subject to subsections 8

and 9 of this section of eligible costs previously reflected in an |#RSgas

corporation shall immediately reconcile any previously unreconciled ISRS

revenues as necessary to ensure that revenues resulting from the ISRS match

as closely as possible the appropriate pretax revenues as found by the

commission for that period’
This subsection uses the term “an ISRS” to refer to both establishing and making future
changes to an ISRS because to interpret it to apply only to establishing an ISRS would
remove the requirement that the gas company reconcile subsequent ISRS changes to

ensure the ISRS revenues closely match the appropriate pretax revenues.

0 Section 393.1015.6(1) RSMo. Emphasis added.

* Emphasis added.
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Subsections 393.1015.1(1) and (2) RSMo also apply the term “an ISRS” to both
establishing an ISRS and changing an ISRS when they use the phrase “seeking to
establish or change an ISRS.”

The PSC'’s interpretation also conflicts with Section 393.1015.8 RSMo, which
states in part, “In the event the commission disallows, during a subsequent general rate
proceeding, recovery of costs associated with eligible infrastructure system replacements
previously included in_an ISR$he gas corporation shall offset its ISRS in the future as
necessary to recognize and account for any such overcollections.” Under the PSC’s
interpretation, a gas company would not be required to offset its ISRS in the future to
account for overcollections of any ISRS rate increases that occurred subsequent to the
initial ISRS rate increase since the term would apply only to the initial ISRS.

The Order does not explain how its conclusion is consistent with the clear use of
the term “an ISRS” in the multiple subsections quoted above where the term applies
equally to establishing and changing an ISRS. When determining the Legislature’s
intention, provisions of the entire legislative act must be construed together, and if
reasonably possible, all provisions must be harmoniZetlins v. Director of Revenue,

691 S.W.2d 246 (Mo. 1985). Statutes must also be given common sense and practical
interpretations.Concord Pub. House, Inc. v. Director of Revenue, State of 86,
S.w.2d 186 (Mo. 1996). The law favors statutory interpretation that harmonizes with
reason, gives effect to the legislature’s intent, and tends to avoid absurd &isidtisex

rel. Director of Revenue v. Scoft]19 S.W.2d 296 (Mo.App. W.D. 1996). Words in a

statute that have more than one meaning are to be given a reasonable interpretation rather
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than an absurd or strained readiigte v. Schleiermache®24 S.W.2d 269 (Mo. 1996).
The plain and unambiguous language of a statute cannot be made ambiguous by
administrative interpretation and thereby given meaning which is different from that
expressed in clear and unambiguous language of the stBiute.Springs Bowl v.
Spradling, 551 S.W.2d 596 (Mo. 1977). Statues are to be construed in a manner
consistent with the legislative intent, giving meaning to the words used in the broad
context of the legislature’s purpose in enacting the law. Estate of Williams v. Williams,
S.W.3d 302 (Mo. 2000).

The Order’s interpretation of the ISRS statute does not recognize that the purpose
of the limitation in Section 393.1012.2 RSMo is to avoalv rate increasetrough an
ISRS more than three years from when a rate case was decided. If the Legislature
intended the 3-year limitation on getting an ISRS approved to apply only to establishing
an ISRS, the statute would clearly state as much without the strained interpretation
offered by the PSC. The Legislature would have worded Section 393.1012.2 RSMo to
state that “the commission shall rfost establishan ISRS for any gas corporation that
has not had a general rate proceeding decided or dismissed by issuance of a commission
order within the past three years.” By using the word “approve” instead of “establish”,
the statute is referencing the approval authorized in the first subsection, Section
393.1012.1 RSMo, which applies equally when a gas company petitions the PSC to

“establish or change ISRS rate schedules.”
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3. Additional Support for Interpreting § 393.1012.2 RSMo
The record of this case includes additional support for OPC’s interpretation of
Section 393.1012.2 RSMo. In OPC’s April 30, 2013 filing with the PSC, OPC included
a list of all ISRS petitions filed in Missouri since the ISRS statute became effective in
2003.** Not counting the present ISRS, or ISRS petitions filed subsequent to when OPC
filed the list, there have been thirty-two ISRS petitions approved by thé*PSgly two
of the thirty-two were approved more than three years since the last rate case, and in both
cases, the utility had a rate case pending, which is consistent with Section 393.1012.2
RSMo** This shows that in the ten years since the ISRS statutes were enacted, the PSC
and the gas companies followed a practice where the three-year limitation applied to all
ISRS rate increases.
The PSC’s initial request asking the parties to file pleadings regarding the
Commission’s authority under the ISRS statute also provides support. It stated:
The statute cited above does not clarify whether a gas utility must file a
petition requesting an ISRS within three years of the most recent rate case

decision in order to comply with the statute, or whether the issuance of a

42| F.112.
3 d.
441d.
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Commission order approving such a petition is the relevant date in

determining the Commission’s statutory authority under that subségtion.
It is apparent from the PSC’s request that the PSC had initially concluded that the three
year limitation applied to all ISRS rate increases because the PSC sought only to
determine the action that satisfied the three-year limitation — that is, whether it was
satisfied by the filing of the petition, or the issuance of the PSC’s order approving the
petition. The PSC’s Order does not explain the reason for this change, except to point out
that this is an issue of first impression for the P%C.

MGE also appears to support OPC'’s interpretation of the ISRS statute in the
“ISRS Talking Points” available on MGE’s website to educate customers about the
surcharge. In the ISRS Talking Points MGE states in regard to the ISRS, “The charge is
still subject to MPSC review, plus MGE will initiate a full rate review proceeding no later
than three years after implementation of an ISES.MGE also appears to support
OPC'’s interpretation by the fact that MGE filed its Petition on February 8, 2013, only
two days before the three-year period was to end on February 10°®2013.

In summary, the PSCs Order should be reversed because the PSC misinterpreted

Section 393.1012.2 RSMo when it concluded that the three-year limit on the PSC’s

“°LF.071-072.

CLF. 121.

“TL.F. 044,

8 LF.071.
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authority to approve an ISRS applies only to the first ISRS rate increase. Section
393.1012.2 does not limit its applicability to first establishing an ISRS, and instead

applies equally to all requests for an ISRS rate increase.
CONCLUSION
The Office of the Public Counsel requests a decision by the Court that reverses the
PSC’s Order because the PSC lacked the statutory authority to approve an ISRS rate

increase more than three years since MGE's last general rate case.
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