BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

In The Matter of Laclede Gas
)

Company’s Tariff to Revise
)

Case No. GR-99-315

Natural Gas Rate Schedules
)

MOTION TO STRIKE REQUEST REGARDING ACCOUNTING ADJUSTMENT TO IMPLEMENT DEPRECIATION RATES, OR, IN THE ALTERNATIVE, RESPONSE TO FILING

COMES NOW, the Office of the Public Counsel, pursuant to 4 CSR 240-2.140(2), and respectfully moves the Missouri Public Service Commission to Strike from the Record and its Consideration in this case Laclede Gas Company’s “Request Regarding Accounting Adjustment to Implement Depreciation Rates,” filed on or about December 10, 2004.  Public Counsel moves to strike the filing on the following grounds:

1.
The filing is clearly a response by Laclede to discussions had by the Commission at its December 2, 2004, Agenda Meeting. However, there is no provision in the Commission’s rules for unsolicited filings by a party to proceedings after the conclusion of testimony and briefing by the parties. The record has been closed, and the Commission has entered the deliberative stage of these proceedings. Filing requests for additional or different relief at this stage is tantamount to entering the jury room during deliberations and making unsolicited suggestions for alternative verdicts.  Therefore, this filing should be stricken and given no weight.

2.
This matter, which was remanded from the Missouri Court of Appeals for insufficient findings of fact on the issue of depreciation, has been presented to the Commission, not only in the original proceedings, but by way of pre-filed and live testimony at the evidentiary hearing, arguments of counsel and briefs. Laclede vigorously pursued its right to supplement the record with additional testimony of at least three witnesses and a 40+ page brief. The time for taking evidence and the time for briefing have passed. To consider Laclede’s request at this time will encourage parties in future proceedings to make unsolicited suggestions and requests on a regular basis in response to agenda room discussions. In effect, considering this Laclede request could result in the Commission being bombarded with similar filings in its cases up to the time that a decision is rendered. This filing is not timely and should be stricken.


In the event that the Commission determines that, despite the unorthodox nature of this filing, that it will consider the proposal of Laclede, and in response to the Commission’s Order Directing Filing of December 14, 2004, Public Counsel states the following:

3.
If the Commission determines that this matter is not moot, it must enter an order that has effect. If the Commission determines that (1) the case is not moot, and (2) findings of fact cannot be made from the record that support the Commission’s previous order regarding net salvage, and (3) that the Commission decides to enter findings of fact in support of the conclusion that Laclede’s depreciation rates set in the GR-99-315 case should have included a net salvage component, then Laclede must adjust its books to reflect this change in decision.   For the Commission to make a decision in favor of Laclede, and not order Laclede to make adjustments would be tantamount to a declaratory judgment by the Commission.   However, having effect does not mean the decision can or should result in a rate change. Currently, rates agreed to by Laclede in a subsequent rate case settlement are in effect.  These stipulated rates are the result of the second rate case Laclede filed AFTER the Commission originally decided GR-99-315.  Changes in Laclede’s books may not result in changes to customer rates on a going forward basis without a consideration all relevant factors related to the current rates.  

4.
Laclede’s citations to past Commission orders that purport to allow “deferred implementation of rates and other terms” are not on point. The cases cited by Laclede do not address the issue of whether the Commission can delay the implementation of a Commission order until a future date when the rates set as the result of the Report and Order in a case have been superseded twice by subsequent rate case settlements.

5. The Commission may not retroactively order rates to change, nor should it presume that rendering a decision in GR-99-315 will result in unjust or unreasonable rates for Laclede’s current customers.  Rather, because the rates set in GR-99-315 are no longer in effect, and because of the prohibition on retroactive ratemaking, no change to rates would be appropriate at this time.  Laclede is, of course, free to make whatever arguments it wishes the Commission order in this case in its next rate case.  

6.
Finally, Public Counsel notes, that, to the extent Laclede believes that an order granting it the relief it has sought over the past several years will now be disadvantageous, Laclede is free to seek dismissal of its appeal at any time.  Public Counsel will not object to any such dismissal. 


Wherefore, Public Counsel respectfully requests that the Commission Strike Laclede’s latest pleading, or, in the alternative, issue such orders as the evidence supports in the Laclede case. If such an order changes the way in which Laclede should have recognized the cost of removal of plant/net salvage during the time that rates from GR-99-315 were in effect, then Laclede should be required to make such change. However, should Laclede determine that such a result would be disadvantageous, Public Counsel will not object to a motion by Laclede to dismiss this case.







Respectfully submitted,
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