BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

 

 

In the Matter of Laclede Gas Company’s Tariff
)
Case No. GR-99-315

to Revise Natural Gas Rate Schedules.

)

Public Counsel’s Brief on the issue of  Whether the Remanded Issues in GR-99-315 are Moot  


COMES NOW, the Office of the Public Counsel (Public Counsel), and respectfully files this brief in compliance with the Missouri Public Service Commission’s (Commission’s) order of July 29,2004 (extended by order of August 9).  This brief addresses the question posed by the Commission regarding whether this matter should be decided on the merits, or whether, given the fact that Laclede Gas Company (Laclede) has twice implemented new general rate tariffs, pursuant to the settlements in each of two subsequent rate cases, the issue remanded for further Commission action is moot.

1.
According to the Missouri Supreme Court in State ex. rel. Monsanto v. Public Service Commission (Monsanto), a case becomes moot “when circumstances change so as to alter the position of the parties or subject matter so that the controversy ceases and a decision can grant no relief.”

2.
When an issue is moot, a judgment rendered on that issue has no practical effect on an existing controversy.  In situations where tariffs on which an appeal is based have been superseded by new tariffs, courts generally consider issues related to the old tariffs moot, and refuse to consider them, unless an exception to the mootness doctrine applies.  State ex. rel. Missouri Public Service Commission v. Fraas
.  In the interim period since the Missouri Public Service Commission issued its original Report and Order, Laclede’s rates have changed pursuant to stipulated settlements in cases GR-2001-629 and GR-2002-356.  The rates which the Commission ordered in GR-99-315, are no longer in effect. 

3.
The issue of whether a case, although concerning a “live” controversy at the time it is filed, has become moot is a basic threshold question of justiciability that should be answered before the Commission makes a determination on the merits.  State ex. rel. Reed v. Reardon.
  In order to determine whether a case has become moot, appellate courts are allowed to look outside the record.  Bratton v. Mitchell.
  In this case, it would be appropriate for the Commission to take notice of the settlement agreements in two subsequent Laclede Gas Company rate cases, GR-2001-629 and GR-2002-356.  As a result of settlements in these two cases, the rates Laclede is authorized to charge its customers have changed, not once, but twice.  The rates that Laclede implemented based on tariffs filed in compliance with the Commission’s original order in GR-99-315 are no longer in effect. 

4.
Courts will only consider “moot” issues in limited circumstances.  As stated in State ex. rel. Jackson County v. Missouri Public Service Commission,

“While courts should not generally decide moot issues, a court has discretion to review a moot case where the case presents a recurring unsettled legal issue of public interest and importance that will escape review unless the court exercises its discretionary jurisdiction.”
 

In the Jackson County case, the Court determined that the claims did not fall into the above exception, because they were “not likely to escape appellate review in future controversies.”
 

5.
An issue is moot when a judgment rendered on that issue has no practical effect on an existing controversy.  In situations where tariffs on which an appeal is based have been superseded by new tariffs, courts generally consider issues related to the old tariffs moot, and refuse to consider them.  State ex. rel. Missouri Public Service Commission v. Fraas
.   
6.
In the Monsanto
 case, supra, an industrial customer group’s challenge to a specific rate design was claimed to be moot where a subsequently filed rate case was resolved through a stipulated settlement.  However, the Supreme Court specifically determined that the issues in that case were still in controversy because it found that the “Industrials expressly reserved this issue for review in their” stipulation settling a subsequent rate case.
  It would therefore be helpful to the Commission to consider whether such reservations can be found in the settlements of Laclede’s subsequent rate cases.

7.
A review of those cases finds that in the first subsequent rate case settlement, in Case No. GR-2001-629, the parties did insert language stating that

“The parties agreed to the depreciation rates presented in Attachment 3 to the Settlement.  Excepting any subsequent judicial reversal in Case No. 01CV325280, Division I of the Circuit Court of Cole County, the parties have agreed to expense “net salvage” for ratemaking purposes.”
 

It should be noted that Cole County Circuit Court Case No. 01CV325280 was the case in which Laclede made its challenge to the Commission’s Second Report and Order in GR-99-315, issued June 28, 2001.  A review of the stipulation and agreement attached as Exhibit 1 to the Commission’s order confirms that the parties reserved the right to change depreciation rates depending on the outcome of that proceeding.  Therefore, the Commission should not base a finding of mootness on the fact that new tariffs were issued and approved as a result of the settlement of Case No. GR-2001-629.


8.
By contrast, the Commission’s Report and Order
 approving the stipulated settlement in GR-2002-356 contains no reference to a reservation of the depreciation issue carrying over into this second settled superceding rate case.  The discussion of depreciation in this settlement agreement is contained in paragraphs 7 & 8 of Attachment A, pages 6-8, to the Report and Order (“Partial Stipulation and Agreement” of the parties.)  The stipulation regarding depreciation does not specifically reserve the depreciation issue from GR-99-315.

The text of this portion of the partial stipulation of August 20, 2002, does contain language, at the end of paragraph 7, stipulating that 

“The Parties also agree that cost of removal shall continue to be treated as an expense in this case. The Company, Staff and Public Counsel agree to meet within sixty days of the Company’s first quarterly 10Q filing for fiscal 2003—and reexamine in advance of the Company’s next rate case what ratemaking treatment should be afforded to the Company’s removal costs and depreciation reserve in light of the Company’s implementation of Financial Accounting Standards Board Statement No. 143.  If an agreement regarding such treatment cannot be reached  prior to filing of the Company’s next general rate case proceeding, each Party shall be free to recommend whatever ratemaking treatment they believe is appropriate fro such items.  It is expressly understood that this agreement relating to depreciation rates and the treatment of net salvage costs and the Company’s depreciation reserve shall not be cited or relied upon in any judicial review proceeding to prejudice the right of any Party to challenge the lawfulness of any methodology or principle underlying such rates or depreciation treatment generally and no Party shall be deemed to have acquiesced in or approved of such methodology in any such proceeding.”
  

Rather than specifically reserving the depreciation issue on review from GR-99-315, the language in the last sentence quoted above merely states that the depreciation method agreed to as a part of the settlement of the case would not have precedential value in future proceedings, meaning that depreciation issues can be litigated in the future.  This type of “leave this fight to another day” language is fairly common in settled rate cases.  However, it does not necessarily mean that the stipulation is subject to the outcome of the review by the Circuit Court of the Commission’s earlier decisions in GR-99-315.


9.
The initial partial stipulation and agreement in the 2002 rate case also commits the parties to booking depreciation rates in accordance with the FASB No.143
 methodology and meeting to determine how removal costs and depreciation reserve should be treated in the next rate case.  If the parties intended to reserve the right to make changes based on the decisions on review from GR-99-315 between the second stipulated rate case settlement and the time the next rate case is filed, this would have been the place for the parties expressly mention that fact. 


10.
The issue was not left open in the second rate case.  The issues presented on remand should have become moot by virtue of the settlement of this subsequent rate case, because the Commission cannot enter an order that has will have any effect on the rates ordered in GR-99-315.  Even if the Commission were to find that its original order was in error, which Public Counsel is not suggesting is the case, any error “cannot now be corrected retroactively to give relief for the period of time that the old tariffs here questioned were in effect…Nor can those old tariffs now be amended prospectively, because the  [1999] tariffs have been superseded by subsequent tariffs filed and approved.”
  Therefore, the Commission may be on solid ground by dismissing this case, unless it falls within an exception to the mootness doctrine.  


11.
The language in the stipulation in the second subsequent rate case also clearly indicates that issues related to depreciation methodology are not considered “closed” on a going forward basis.  The parties clearly agreed that nothing in the agreement would foreclose any party from proposing any alternative depreciation methodology in Laclede’s next rate case.  Because the parties will be able to propose and litigate the issue of depreciation in the future, and because any party will be free to seek review of such a decision on the merits in the future, this is not an issue that can survive a mootness challenge merely because it is an issue that is of general public interest and importance, and will evade review unless the matter is decided.  State ex rel. Gas Co. v. Public Service Commission.
  “The question of whether to exercise this discretionary jurisdiction comes down to whether there is some legal principle at stake not previously ruled as to which a judicial declaration can and should be made for future guidance.  If the matter in dispute is simply a question of fact dependent upon the evidence in the particular case, there is no necessity for a declaration of legal principle such as to call the exception into play.”
 


12.
While the issue of depreciation has been contentious, and is not an issue that affects Laclede alone, it is not an issue that will necessarily evade review.  Laclede is currently involved in a process, pursuant to its most recent rate case settlement agreement, of evaluating the effect of implementing FAS-143 as part of its depreciation process, and has the opportunity to either reach an agreement with Staff and Public Counsel as to its future depreciation methodology, or, if no agreement can be reached, propose whatever depreciation methodology it believes is most appropriate in its next rate case.  Under the specific facts of this case, Public Counsel believes that the Commission could easily determine that the issues presented in GR-99-315 are moot.

WHEREFORE, it is respectfully requested that the Commission determine, based on the facts and circumstances of this particular case, that, due to the Commission’s inability to grant any relief under the old, superseded (twice) tariffs, that this matter is now moot.  Further, Public Counsel respectfully suggests that, while the depreciation issue which is currently on remand is an issue of general public interest and is the type of issue which is capable of repetition, it is not likely to evade future review, and that, therefore, the interests of justice would best be served by dismissing this case.
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