Before the Public Service Commission

Of the State of Missouri

	In the matter of Laclede Gas Company’s tariff to revise natural gas rate schedules.
	))
	Case No. GR-2005-0284


OFFICE OF THE PUBLIC COUNSEL’S 

RESPONSE IN OPPOSITION TO LACLEDE’S AND STAFF’S 

ALTERNATIVE PROPOSED PROCEDURAL SCHEDULES


COMES NOW the Office of the Public Counsel (“Public Counsel”) and for its response in opposition to Laclede’s and Staff’s alternative proposed procedural schedules states as follows:

1.
On or about February 18, 2005 Laclede Gas Company (“Laclede” or “Company”) filed revised tariff sheets designed to produce an increase of approximately $34 million in new revenues for the Company, exclusive of associated taxes and amounts currently being recovered by Laclede through its Infrastructure System Replacement Surcharge (“ISRS”).

2.
On February 28, 2005 the Commission issued its Suspension Order and Notice (“Suspension Order”) suspending the proposed tariffs for a period of 120 days plus an additional six months beyond the requested effected date, unless otherwise ordered by the Commission.

3.
The Commission in the Suspension Order also stated that it:

will require the prefiling of testimony as defined in 4 CSR 240-2.130.  All parties shall comply with this rule, including the requirement that testimony be filed on line-numbered pages.  The practice of prefiling testimony gives parties notice at the earliest reasonable opportunity of the claims, contentions and evidence in issue and avoids unnecessary objections and delays caused by allegations of unfair surprise at the hearing. (Suspension Order p. 3).

Rule 2.130 requires that parties file direct, rebuttal and surrebuttal testimony consistent with the Commission’s traditional procedural requirements for prosecuting a general rate case.



4.
Also in the Commission’s Suspension Order, the Commission ordered that evidentiary hearings be held from September 26, 2005 through October 7, 2005. (Suspension Order ordered paragraph 4, p. 5).


5.
On March 22, 2005 the Commission issued its Order Granting Intervention and Setting Prehearing Conference. The Order set the prehearing conference for March 31, 2005 and directed that the parties file a proposed procedural schedule no later than April 7, 2005. (Order ordered paragraphs 1 and 2, p. 2).


6.
In compliance with the Commission’s ordered April 7, 2005 deadline for filing a procedural schedule, Staff and Laclede filed proposed procedural schedules.  The Staff filing contains a traditional schedule modified to incorporate ideas from the Case Efficiency Roundtable that all parties found appropriate.  Staff’s filing also includes an alternative schedule.  Laclede also filed its own alternative procedural schedule on April 7, 2005.  Public Counsel opposes implementation of either of these two alternative procedural schedules and requests the Commission adopt the modified traditional procedural schedule proposed in Staff’s April 7, 2005 filing.


7.
Public Counsel believes it would be inappropriate to foist upon unwilling parties an experimental or new procedural method for processing a general rate case absent agreement by all of the parties or a general policy change made by the Commission after the appropriate rulemaking proceeding.


8.
Importantly, this case was started by Laclede using existing procedural requirements and the commission, as evidenced by its orders to date has been processing this case using existing procedural requirements.


9.
In its February 18, 2005 cover letter accompanying its tariff filing Laclede noted the following:

In addition, although Laclede has filed this case pursuant to existing procedural requirements, it also wishes to advise the Commission that it is willing to examine and, where appropriate, employ suitable procedural recommendations that have been made as a result of the Commission’s recent rate case efficiency roundtable.

10.
On March 10, 2005 the Staff of the Public Service Commission sent to the parties a proposed procedural schedule.  Public Counsel responded to Staff’s proposed procedural schedule indicating with minor revisions, changing filing dates from Monday to Tuesday, Public Counsel could agree to the proposed schedule.  Laclede did not provide any substantive response to Staff’s proposed schedule merely indicating that it was “reviewing” the schedule.


11.
Having noted Laclede’s statement in its cover letter accompanying its tariff filing that it was “willing to examine and, where appropriate, employ suitable procedural recommendations that have been made as a result of the Commission’s recent rate case efficiency roundtable” Public Counsel sent Laclede two data requests numbers 6010 and 6011 on March 2, 2005 to flesh out Laclede’s desires regarding alternative proposals.  Laclede “response” to these data requests is attached as Exhibit A.


12.
Due to the vague and imprecise nature of Laclede’s response to data requests 6010 and 6011, Public Counsel Chief Economist Barb Meisenheimer contacted the individual at Laclede who authored the responses to data requests 6010 and 6011, Michael Pendergast.  Mr. Pendergast indicated to Ms. Meisenheimer that Laclede did not seek to impose a procedural schedule on the other parties and would only seek changes the parties could all agree to.


13.
A the prehearing conference on March 31, 2005 for the first time Laclede presented its alternative procedural schedule proposal.  Despite Public Counsel’s attempts to better understand Laclede’s proposals, Laclede waited until the last minute to share its proposal with the parties.  As noted in Staff’s filing, all parties were able to agree to implement certain general concepts from the Case Efficiency Roundtable.


14.
While Public Counsel remains wholly committed to the process of improving the efficiency in processing of rate cases via the Case Efficiency Roundtable, Public Counsel does not believe it is appropriate to adopt experimental proposals at this time.  This rate case was, by Laclede’s own admission, filed pursuant to existing procedural requirements and the Commission via its Suspension Order has chosen to process this case pursuant to existing procedural requirements.  It would be wholly inappropriate to change the rules for processing this case in mid-stream as suggested by Laclede and Staff.


15.
Moreover, if the Commission wishes to change the process it desires to utilize to process rate cases, the Commission should use the rulemaking procedure and not make such changes on an ad hoc basis.  The statutory definition of a rule is “each agency statement of general applicability that implements, interprets, or prescribes law or policy . . .” Section 536.010, RSMo 2000.  This Commission already has in place rules that control the procedure in rate cases as recognized by the Commission in its Suspension Order.  There are several reported cases where Missouri courts have struck down actions by agencies that were determined to be rules but were applied without the agency following the statutory rulemaking process. See, e.g., NME Hospitals, Inc. v. Dept. of Soc. Servs., 850 S.W.2d 71 (Mo. Banc 1993); Tonnar v. Mo. State Highway and Transp. Comm., 640 S.W.2d 527 (Mo. App. W.D. 1982); State ex rel. Gulf Transp. Co. v. Public Service Comm’n of Mo., 610 S.W.2d 96 (Mo. App. W.D. 1980).


16.
Simply put, before the Commission imposes changes in the way rate cases are processed, the Case Efficiency Roundtable process should be allowed to present its final conclusions for the Commission’s consideration and proper implementation not forced upon unwilling parties on an ad hoc basis.


WHEREFORE, Public Counsel requests the Commission adopt the modified traditional procedural schedule to which all parties agreed as setout in Staff’s April 7, 2005 proposal and reject the alternative proposals offered by Staff and Public Counsel.
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