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I.  INTRODUCTION 1 

Q: Please state your name and business address. 2 

A: My name is Darrin R. Ives.  My business address is 1200 Main Street, Kansas City, 3 

Missouri 64105. 4 

Q: Are you the same Darrin R. Ives that provided Direct Testimony and Supplemental 5 

Direct Testimony on behalf of Great Plains Energy (“GPE”), Kansas City Power & 6 

Light Company (“KCP&L”), and KCP&L Greater Missouri Operations (“GMO”) 7 

in EE-2017-0113? 8 

A: Yes, I am. 9 

Q: What is the purpose of your Surrebuttal testimony? 10 

A: The purpose of my Surrebuttal Testimony is to: 11 

• Identify and respond to the primary criticisms offered in rebuttal testimony by 12 

Midwest Energy Consumers Group (“MECG”) and the City of Independence 13 

(“Independence”) regarding GPE’s February 23, 2017, Application for Approval 14 

of Transaction (“Application for Approval of Transaction”) as well as the October 15 

12, 2016, Application for a Limited Variance (“Application for Limited 16 

Variance”) from the Commission’s Affiliate Transaction Rule filed by GPE, 17 

KCP&L and GMO.  In response to the primary criticisms I will note the actions 18 

that have been taken by GPE, KCP&L and GMO to address reasonable and valid 19 

concerns expressed by parties;  20 
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• Introduce the witnesses filing surrebuttal testimony on behalf of GPE, KCP&L 1 

and GMO; and 2 

• Explain how the criticisms made in rebuttal testimony do not justify a conclusion 3 

contrary to that supported by the direct and supplemental direct testimony filed in 4 

this proceeding (by GPE, KCP&L, GMO, Staff of the Commission (“Staff”), and 5 

the Office of the Public Counsel (“OPC”)) which fully supports findings by the 6 

Commission that (1) GPE’s acquisition of Westar (the “Transaction”) will not be 7 

detrimental to the public interest given the level of Transaction savings and the 8 

commitments GPE, KCP&L and GMO are making in connection with this request 9 

for a limited variance from the affiliate transactions rule; and (2) good cause has 10 

been shown to grant the limited variance from the affiliate transactions rule 11 

requested by GPE, KCP&L and GMO. 12 

Q: Which parties filed rebuttal testimony? 13 

A: Of the 10 parties granted intervention, two have filed rebuttal testimony: MECG by Mr. 14 

Michael P. Gorman and Independence by Mr. Joseph A. Herz.  Messrs. Gorman and Herz 15 

both provided testimony in the proceeding before the Kansas Corporation Commission 16 

(“KCC”) through which KCC approval of GPE’s acquisition of Westar Energy, Inc.1 17 

(“Westar”) (the “Transaction”) is being sought, and their testimony in this case is similar 18 

to the testimony each provided before the KCC. 19 

                                                 
1   Westar includes Kansas Gas & Electric Company, a wholly owned subsidiary of Westar providing electric utility 
service in Kansas. 
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Q: Please summarize the positions of witnesses Gorman and Herz to which you will be 1 

responding. 2 

A: Although Mr. Gorman is “generally supportive” of the Stipulation and Agreement 3 

between GPE, KCP&L and GMO and Staff (“Staff S&A”)2, Mr. Gorman discusses the 4 

capital market reaction to the Transaction, KCP&L and GMO’s financial integrity after 5 

the Transaction and Transaction savings and recommends additional conditions for the 6 

Commission to approve the Transaction and the variance requested from the affiliate 7 

transactions rule.  Those conditions relate to (1) independent utility boards; (2) ratepayer 8 

protections in the form of utility-specific capital structure commitments and an income 9 

tax election commitment; and (3) treatment of transition costs in post-closing rate cases.3   10 

  Mr. Herz takes the position that the Joint Application for a limited variance from 11 

the affiliate transactions rule lacks sufficient detail and also argues that (1) retail, 12 

wholesale and transmission customers need adequate assurance that they not bear higher 13 

capital costs due to the Transaction; (2) the Transaction gives rise to concerns regarding 14 

service quality; (3) the Transaction may have a detrimental effect on wholesale power 15 

customers; and (4) Transaction savings may not be realistic and may not be fully 16 

realized.4 17 

                                                 
2   Gorman Rebuttal, p. 4.  Note: All cites are to the March 23, 2017 Michael P. Gorman Rebuttal testimony filed in 
EM-2017-0226 et al., based upon representations of MECG counsel that this is the only Gorman Rebuttal that will 
be offered into evidence. 
3   Gorman Rebuttal, p. 2. 
4   Herz Rebuttal, pp. 6-7. 
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Q: Please introduce the other witnesses that are providing surrebuttal testimony on 1 

behalf of GPE, KCP&L and GMO? 2 

A: GPE, KCP&L and GMO are sponsoring surrebuttal testimony of six witnesses in addition 3 

to my own surrebuttal testimony.  Those witnesses, in alphabetical order, are: 4 

• Kevin Bryant will respond to Messrs. Gorman and Herz regarding the financial 5 

impacts of the Transaction; 6 

• Steven Busser will address integration planning and provide an update regarding 7 

Transaction efficiencies in response to the testimony of Messrs. Gorman and 8 

Herz; 9 

• Melissa Hardesty, Senior Director of Taxes at KCP&L, will respond to the 10 

income tax issues raised by Mr. Gorman; 11 

• William Kemp responds to the testimony of Messrs. Gorman and Herz that 12 

address GPE’s estimates of Transaction efficiencies; 13 

• Kevin Noblet, KCP&L’s Vice President of Delivery, will respond to the 14 

testimony of Mr. Herz regarding quality of service, specifically, call center 15 

performance and electric service reliability; and  16 

• Lisa Quilici, Senior Vice President of Concentric Energy Advisors, will respond 17 

to the testimony of Mr. Gorman regarding independent utility boards, ring-fencing 18 

and other merger commitments of GPE, KCP&L and GMO. 19 

Q: How is your surrebuttal testimony organized? 20 

A: My surrebuttal testimony is comprised of five Sections. 21 

• Section I is the Introduction. 22 
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• Section II presents an overview or “Executive Summary” of the merger proposal, 1 

inclusive of proposed conditions that I provide in my testimony.  I will address 2 

my first stated purpose, responding to the major concerns of Messrs. Gorman and 3 

Herz, in this summary. 4 

• Section III responds to the rebuttal testimony of MECG witness Gorman. 5 

• Section IV responds to the rebuttal testimony of Independence witness Herz. 6 

• Section V summarizes our findings and conclusions. 7 

Q: What is the primary conclusion that the Commission should take away from your 8 

surrebuttal testimony? 9 

A: There are two important conclusions.  First, that GPE, KCP&L and GMO have 10 

established 1) that the Transaction is not detrimental to the public interest as supported by 11 

Staff and OPC through their testimony in support of the Staff S&A and in support of the 12 

Stipulation and Agreement reached between GPE, KCP&L, GMO and OPC (“OPC 13 

S&A”), and 2) that the additional protections for Missouri customers provided for in the 14 

Staff S&A, the OPC S&A and in my surrebuttal testimony will allow the Commission to 15 

approve the Transaction as requested by GPE in the Application for Approval of 16 

Transaction as well as the Application for Limited Variance from the Commission’s 17 

Affiliate Transaction Rule as requested by GPE, KCP&L and GMO, based on findings 18 

that the Transaction is not detrimental to the public interest and that good cause exists for 19 

the limited variance.  20 

Q: How does your testimony relate to the testimony of other Company witnesses? 21 

A: I will present a complete statement of how GPE, KCP&L and GMO’s proposal is not 22 

detrimental to the public interest, including proposed conditions provided for in the Staff 23 
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S&A, OPC S&A and in my surrebuttal testimony in response to Mr. Gorman that serve 1 

as “belt and suspenders” for that purpose.  I will refer at several points in my testimony to 2 

other witnesses for GPE, KCP&L and GMO.  These witnesses respond to specific 3 

rebuttal testimony of MECG and Independence and/or provide support for the role served 4 

by a merger commitment. 5 

II.  EXECUTIVE SUMMARY 6 

Q: Please provide your perspective of the regulatory review as it stands at this point 7 

with the filing of GPE, KCP&L and GMO’s surrebuttal testimony. 8 

A: GPE announced a merger agreement (the “Transaction”) with Westar on May 31, 2016 9 

and GPE, KCP&L and GMO subsequently filed an Application for Limited Variance 10 

from the affiliate transactions rule on October 12, 2016 and then, on February 23, 2017 11 

GPE filed an Application for Approval of Transaction and related relief.  It has been and 12 

remains GPE’s intention to complete the Transaction as expediently as possible to 13 

minimize the uncertainty that a merger presents to all of our stakeholders including the 14 

Commission, Staff, customers, shareholders, and the employees of GPE and Westar.  As 15 

described in the surrebuttal testimonies of Kevin Bryant and Steve Busser, GPE has used 16 

the intervening period to take several actions that will allow us to begin delivering the 17 

benefits of the Transaction to our customers as soon as possible.  18 

Having reviewed and considered the testimony submitted by MECG and 19 

Independence on February 14, 2017, we present this surrebuttal testimony to respond to 20 

issues they have raised.  In some cases, we explain how the commitments that have 21 

already been made address the issue raised by MECG or Independence, and in one case, 22 

we make an additional commitment to address a reasonable concern raised by MECG.  In 23 
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other cases, however, we disagree with either the issue raised, the proposed resolution or 1 

the Commission’s authority to address the specific topic raised.  It is our hope and 2 

intention that this surrebuttal testimony will resolve all of the outstanding issues so that 3 

the Transaction can move forward on terms not detrimental to the public interest. 4 

Q: Why are merger commitments and conditions important? 5 

A: Merger commitments and conditions are an integral component of virtually every utility 6 

merger.  They document the applicant’s commitments to ensuring that the Commission 7 

and other stakeholders can be assured that particular concerns have been addressed and 8 

that the Commission can reach a conclusion that the Transaction satisfies the existing 9 

standard.  Merger commitments or conditions are often negotiated during settlement 10 

discussions, as has been done between GPE, KCP&L, GMO, Staff and OPC in this 11 

proceeding.  However, GPE felt that it was important to propose an additional 12 

commitment as part of its surrebuttal testimony in this proceeding in response to a 13 

specific issue raised by MECG to allow the Commission to consider it as part of the 14 

record, should the Application for Approval of Transaction and Application for Limited 15 

Variance be fully litigated.   16 

III. RESPONSE TO MECG WITNESS GORMAN 17 

Q: To what sections of Mr. Gorman’s rebuttal testimony will you respond? 18 

A: I will respond to Mr. Gorman’s capital structure condition recommendation as well as his 19 

recommendation that deferral authority for transition costs should be prohibited.  I will 20 

also briefly respond to Mr. Gorman’s recommendation for additional ring-fencing 21 

commitments and his cost and rate comparison analysis. 22 
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a. Capital Structure 1 

Q: What is Mr. Gorman’s capital structure recommendation? 2 

A: MECG witness Gorman recommends that if the utility’s stand-alone capital structure (as 3 

opposed to the corporate consolidated capital structure of GPE) is used for ratemaking 4 

purposes, the common equity ratio of total capital would not exceed 50% unless the 5 

utilities prove a different common equity ratio is needed to preserve the credit standing of 6 

the utility.5  7 

Q: Do you agree with this recommendation by Mr. Gorman? 8 

A: In general, with one important exception.  GPE most certainly intends to propose that the 9 

stand-alone capital structures of KCP&L and GMO should be used for ratemaking 10 

purposes, and Kevin Bryant explains in his surrebuttal testimony why use of the 11 

corporate consolidated capital structure of GPE which includes Transaction debt would 12 

not be appropriate to use to set rates for KCP&L or GMO post-closing.  In addition, I 13 

also agree with Mr. Gorman that providing some reasonable bounds on the utility-14 

specific capital structures of KCP&L and GMO to be used for ratemaking purposes can 15 

make sense.  Where I differ with Mr. Gorman is in the bounds to set for the utility-16 

specific capital structures of KCP&L and GMO to be used for rate making purposes.  17 

Instead of capping common equity at 50% as proposed by Mr. Gorman, it would be more 18 

reasonable to set a range for the utility-specific equity ratio of KCP&L and GMO to be 19 

used for ratemaking purposes.  I would recommend an equity ratio range of 45-53% 20 

equity to total capital.  This provides a lower bound equity ratio that is consistent with 21 

GPE’s intentions to capitalize its utilities consistent with typical practices in the electric 22 

                                                 
5   Gorman Rebuttal, pp. 2, 21-23. 
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utility industry and the maintenance of investment grade credit ratings for KCP&L and 1 

GMO while also providing more flexibility than Mr. Gorman’s proposal.   2 

Q: Are GPE, KCP&L and GMO providing an additional commitment beyond those 3 

contained in the Staff S&A and the OPC S&A in response to Mr. Gorman’s rebuttal 4 

testimony? 5 

A: Yes.  This is an additional condition that I sponsor in response to Mr. Gorman’s proposal.  6 

Specifically, GPE, KCP&L and GMO recommend this additional condition specifically 7 

read,  8 

For ratemaking purposes, KCP&L and GMO agree to the use of an 9 
actual utility-specific capital structure with an equity share of no 10 
less than 45 percent and no more than 53 percent; provided, 11 
however, that KCP&L and GMO may petition the Commission for 12 
relief from this condition for reasons not related to the Transaction 13 
and the Commission may grant such relief, to the extent it chooses 14 
to do so, based on a finding of good cause. 15 
 16 

 See Commitment no. 18 in Schedule DRI-4 attached hereto. 17 

Q: Why is it appropriate to have more flexibility with respect to the ratio of equity to 18 

total capital than proposed by Mr. Gorman? 19 

A: Capital structures can vary over time for a variety of reasons, including equity issuances, 20 

debt maturity and construction projects to name just three.  For example, the equity ratio 21 

tends to be higher immediately after an equity issuance, and lower immediately after a 22 

debt issuance as the utilities take actions consistent with striving to achieve an optimal 23 

capital structure at any particular point in time.  Equity ratios higher than 50% are not 24 

uncommon in the electric utility industry and both KCP&L and GMO have had rates set 25 
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using equity ratios higher than 50% in the not too distant past.6  Adoption of Mr. 1 

Gorman’s proposal would unreasonably limit flexibility that has been recognized as 2 

reasonable in the past and therefore should not be adopted by the Commission.   3 

Q: Does this additional capital structure condition alter in any way GPE, KCP&L and 4 

GMO’s commitment, as set forth in the Staff S&A, that capital costs shall not 5 

increase as a result of the Transaction7? 6 

A: No, that commitment, and all of the other commitments in the Staff S&A, as well as all of 7 

the commitments in the OPC S&A would remain in place and effective. 8 

b. Transition Costs 9 

Q: What is Mr. Gorman’s recommendation regarding transition costs? 10 

A: Although Mr. Gorman recognizes that recovery of transition costs is appropriate, 11 

provided the utility demonstrates that those expenditures have been cost-beneficial to 12 

customers, he recommends an absolute prohibition on the possibility of deferring 13 

transition costs until they can be addressed in future rate cases.8 14 

Q: Do you agree with Mr. Gorman’s recommendation regarding transition costs? 15 

A: While I agree that transition costs should be recoverable when the utility establishes that 16 

their incurrence was cost-beneficial to customers, I do not agree with Mr. Gorman’s 17 

recommended prohibition on the possibility of deferring transition costs in future rate 18 

cases.   19 

                                                 
6   Case No. ER-2006-0314, equity ratio of 55.22% for KCP&L; Case No. ER-2007-0291, equity ratio of 59.17% for 
KCP&L; Case No. ER-2012-0174, equity ratio of 53.16% for KCP&L; Case No. ER-2012-0175, equity ratio of 
53.16% for GMO; and Case No. ER-2014-0370, equity ratio of 50.642% for KCP&L.  
7   Staff S&A, para. A.7. 
8   Gorman Rebuttal, p. 21. 
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Q: Why do you believe that the possibility of deferring transition costs in future rate 1 

case should not be prohibited at this time? 2 

A: First, this recommendation by Mr. Gorman is inconsistent with the treatment of transition 3 

costs in the vast majority of transaction approval orders issued in the last twenty years or 4 

so.  In most of those cases, the possibility of deferring transition costs in the future was 5 

specifically acknowledged, just as GPE, KCP&L, GMO and Staff have proposed in 6 

paragraph B.3. of the Staff S&A.9   7 

Second, given the nature of transition costs, it is likely that many of them will 8 

create long-term benefits and that transition costs of that nature would be amortized over 9 

a multi-year period.  Under those circumstances, it can be appropriate to defer the 10 

associated transition costs so that rate recovery and expense recognition are appropriately 11 

matched.  There is no good reason to deny the possibility of that future action at this time. 12 

Third, GPE, KCP&L and GMO have agreed not to seek rate recovery of the 13 

acquisition premium or transaction costs and to flow 100% of Transaction savings to the 14 

benefit of customers in the normal course of ratemaking.  Transition costs are akin to 15 

expenditures utilities may make to attain service improvements or increase the efficiency 16 

of operations.  Because transition costs must be cost-beneficial to customers to be eligible 17 

for rate recovery under paragraph B.3. of the Staff S&A, and given the concessions GPE, 18 

                                                 
9   See, e.g., Report and Order, July 1, 2008, Case No. EM-2007-0374, In the Matter of the Joint Application of 
Great Plains Energy Incorporated, Kansas City Power & Light Company, and Aquila, Inc., for Approval of the 
Merger of Aquila, Inc., with a Subsidiary of Great Plains Energy Incorporated and for Other Related Relief; Report 
and Order, April 12, 2011, Case No. ER-2010-0355, In the Matter of the Application of Kansas City Power & Light 
Company for Approval to Make Certain Changes in its Charges for Electric Service to Continue the Implementation 
of Its Regulatory Plan; Order Approving Stipulations and Agreements and Authorizing Merger Transaction, 
September 7, 2016, File No. EM-2016-0213, In the Matter of Empire District Electric Company, Liberty Utilities 
(Central) Co. and Liberty Sub Corp. Concerning an Agreement and Plan of Merger and Certain Related 
Transactions. 
. 
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KCP&L and GMO have already made regarding the acquisition premium, Transaction 1 

costs and Transaction savings, it would be unreasonable to pre-emptively prohibit the 2 

possibility of deferring costs which are beneficial to customers.   3 

c. Additional Ring-fencing Conditions 4 

Q: In discussing ring-fencing conditions, Mr. Gorman also recommends that GPE 5 

should be prohibited from using utility assets, cash flows or guarantees or 6 

assurances for the financial obligations of GPE or other non-regulated affiliates.10  7 

How do you respond? 8 

A: I agree, in fact this recommendation by Mr. Gorman is fully addressed in paragraph A.1. 9 

of the Stipulation and Agreement between GPE, KCP&L and GMO and Staff which 10 

reads, in relevant part, as follows: 11 

Neither KCP&L nor GMO shall guarantee the debt of the other, or 12 
of GPE, or of any of GPE’s other affiliates, or otherwise enter into 13 
make-well or similar agreements, unless otherwise authorized by 14 
the Commission.  Neither KCP&L nor GMO shall pledge their 15 
respective stock or assets as collateral for obligations of any other 16 
entity, unless otherwise authorized by the Commission. 17 

 Moreover, the commitment made in paragraph A.1. of the Stipulation and Agreement 18 

goes even further than Mr. Gorman’s recommendation by precluding the use of utility 19 

assets, cash flows, guarantees or assurances for any entity other than the subject utility 20 

itself whereas Mr. Gorman’s recommended language would have limited the applicability 21 

of such restrictions to non-regulated affiliates. 22 

  Therefore, this recommendation of MECG witness Gorman should not be adopted 23 

by the Commission.  GPE, KCP&L and GMO witnesses Lisa Quilici and Melissa 24 

Hardesty address the balance of Mr. Gorman’s ring-fencing recommendations. 25 
                                                 
10   Gorman Rebuttal, p. 26. 
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Q: Mr. Gorman included as Schedule MGP-1 in his rebuttal testimony the list of 1 

commitments made by GPE in the KCC proceedings.  Do GPE, KCP&L and GMO 2 

propose to adopt any of those commitments in this proceeding? 3 

A: Yes.  We propose to adopt commitments made in the KCC proceeding which are relevant 4 

to our Missouri operations and customers and which are not already addressed in the 5 

Staff S&A or in the OPC S&A.  Attached as Schedule DRI-4 is a list of the commitments 6 

GPE made in the KCC proceeding modified as necessary to reflect Missouri 7 

jurisdictional entities, which we propose to make here.  Summarized, we propose to adopt 8 

the following Supplemental Commitments in addition to those conditions agreed to in the 9 

Stipulations and Agreements: 10 

• No. 4 – honor existing collective bargaining agreements; 11 

• No. 7 – use best efforts to achieve desired staff reductions through natural 12 

attrition; 13 

• No. 8 – consider targeted voluntary staffing reductions if natural attrition is not 14 

sufficient, and enhance KCP&L and GMO employee severance packages; 15 

• No. 9 – maintain and promote all low-income assistance programs consistent with 16 

those in place at all operating utility companies, except as provided for in the 17 

Corporate Social Responsibility section of the OPC S&A; 18 

• No. 11 – provision that KCP&L and GMO will not commingle assets, will 19 

conduct business as separate legal entities, and will maintain existing separation 20 

of regulated and non-regulated business operations; 21 
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• No. 12 – provision that KCP&L and/or GMO will not include in any debt or 1 

credit instrument any financial covenants or default triggers related to GPE or any 2 

of its affiliates; 3 

• No. 14 – identifies specific actions to be taken in the unlikely event that the credit 4 

rating of KCP&L or GMO is reduced by S&P or Moody’s to below investment 5 

grade; commits that if the cost of returning KCP&L or GMO to investment grade 6 

are above the benefits, the affected utility shall be required to show and explain 7 

why it is not necessary, or cost effective, to take such actions and how they will 8 

continue to provide safe and adequate service at just and reasonable rates in 9 

Missouri; 10 

• No. 22 – KCP&L and GMO fuel and purchased power costs shall not be 11 

adversely impacted as a result of the Transaction; 12 

• No. 24 – the return on equity (“ROE”) of KCP&L and/or GMO will not be 13 

adversely affected and shall be determined in future rate cases; 14 

• No. 25 – if actual utility-specific capital structure is used to set rates, KCP&L and 15 

GMO commit to uphold that their future rates will be set commensurate with the 16 

financial and business risks of KCP&L or GMO, as applicable; 17 

• No. 35 – GPE, KCP&L and GMO will maintain adequate records for audit and 18 

examination of all centralized corporate costs allocated to or directly charged to 19 

KCP&L or GMO; 20 

• No. 40 – GPE, KCP&L and GMO will provide Staff and the Commission with 21 

detailed journal entries and final detailed journal entries; and 22 
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• No. 42 – GPE acknowledges that its utility subsidiaries need significant capital to 1 

invest in energy supply and delivery infrastructure and meeting these capital 2 

requirements is a high priority. 3 

These Supplemental Commitments are listed with greater specificity in Schedule DRI-4 4 

and are in addition to the commitments set forth in the Staff S&A and in the OPC S&A. 5 

d. Cost and Rate Comparison 6 

Q: Mr. Gorman presents a comparison of operation and maintenance (“O&M”) costs 7 

and refers to Staff testimony in a KCP&L rate case regarding administrative and 8 

general (“A&G”) costs in arguing that GPE is unlikely to attain savings from the 9 

Transaction.11  How do you respond? 10 

A: Please refer to Mr. William Kemp’s surrebuttal testimony where he thoroughly refutes 11 

the conclusions Mr. Gorman attempts to draw from his O&M cost comparison.   12 

  Regarding A&G costs, Mr. Gorman questions GPE’s ability to bring cost 13 

efficiency to its Missouri operations because in KCP&L’s most recently concluded 14 

general rate case (Case No. ER-2014-0370) the Commission directed that its Staff 15 

conduct a management audit of KCP&L’s A&G costs.12  Mr. Gorman is implying that 16 

the mere ordering of a management audit implies that GPE will not be able to realize 17 

merger efficiencies that impact A&G costs.   18 

Q: Did Staff conduct the A&G management audit as directed by the Commission? 19 

A: Yes, and on January 17, 2017 the Staff filed the results of its audit in Case No. EO-2016-20 

0124.  On page 2 of the Staff’s report, as a part of the Executive Summary, Staff 21 

concluded that “KCPL A&G expenses are high in numerous comparisons, driven 22 
                                                 
11 Gorman Rebuttal, pp. 35-38. 
12 Gorman Rebuttal, pp. 37-38. 
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primarily by Pension Expense.  The Company has taken actions to better control pension 1 

expense and while the benefit of those actions will not be realized in the near term, they 2 

are anticipated to eventually lower A&G costs.” 3 

Q: Does this finding support the conclusion Mr. Gorman attempts to draw from the 4 

Commission’s directive for Staff to conduct a management audit of KCP&L’s A&G 5 

costs? 6 

A: Not at all.  Mr. Gorman’s unfounded conclusion should be disregarded by the Commission. 7 

IV. RESPONSE TO INDEPENDENCE WITNESS HERZ 8 

Q: To what sections of Mr. Herz’s rebuttal testimony will you respond? 9 

A: I will respond to Mr. Herz’s discussions regarding (a) the adequacy of the Application for 10 

Limited Variance; (b) alleged wholesale power supply impacts; (c) the acquisition 11 

premium and Transaction savings.  12 

a. Affiliate Transactions Rule Variance 13 

Q: Mr. Herz alleges that GPE, KCP&L and GMO’s request for a variance from the 14 

affiliate transactions rule – to permit all transactions between the regulated 15 

operations of KCP&L, GMO and Westar to occur at cost except for wholesale 16 

power transactions, which will be based on rates approved by FERC – should be 17 

denied because sufficient detail regarding the specific types of goods or services that 18 

will be exchanged has not been provided.13  How do you respond?  19 

A: The limited variance requested by GPE, KCP&L and GMO in the context of this 20 

Transaction is the very same variance that was granted to permit transactions to occur at 21 

cost between KCP&L and GMO as a result of GPE’s acquisition of Aquila, Inc. in 2008.  22 

                                                 
13 Herz Rebuttal, p. 8. 



17 
 

Consequently, the types of goods and services that will be exchanged among the 1 

regulated operations of KCP&L, GMO and Westar as a result of GPE’s acquisition of 2 

Westar is expected to be very similar to those which have been exchanged since 2008 3 

between KCP&L and GMO’s regulated operations.  They include the full range of 4 

services typically provided by a shared services organization, as KCP&L currently 5 

houses all employees and neither GMO nor GPE has any employees.  Although it is not 6 

currently expected that all Westar employees will become KCP&L employees upon 7 

closing of the Transaction, there will be services provided to KCP&L and GMO by 8 

employees of Westar after closing and, conversely, there will also be services provided to 9 

Westar by employees of KCP&L after closing.  Absent the limited variance requested by 10 

GPE, KCP&L and GMO, these transactions among the regulated operations of KCP&L, 11 

GMO and Westar may be subject to the asymmetric pricing requirements of the 12 

Commission’s affiliate transactions rule (4 CSR 240-20.015(2)) even though the 13 

Commission’s affiliate transactions rule is, by its express terms, designed to prevent 14 

utilities from subsidizing  non-regulated operations.14   15 

  Details regarding the goods and services exchanged between the regulated 16 

operations of KCP&L and GMO are provided to the Commission annually in the cost 17 

allocation manual (“CAM”) filings made by each company.  The affiliate transactions 18 

reports for the most recent CAM filings made by KCP&L and GMO (covering 2015) are 19 

appended hereto as Schedule DRI-5.  Schedule DRI-5 contains a listing of all affiliate 20 

transactions undertaken by KCP&L and GMO in 2015, including those covered by the 21 

limited variance granted in 2008 that permit all transactions between the regulated 22 

                                                 
14   See “Purpose” section at the beginning of 4 CSR 240-20.015. 
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operations of KCP&L and GMO to occur at cost except for wholesale power transactions 1 

which are undertaken based on rates approved by FERC.  Revisions to the CAM will be 2 

necessary to accommodate GPE’s acquisition of Westar and, consistent with paragraph 3 

C.6. of the Staff S&A, KCP&L and GMO will meet with Staff within 60 days of closing 4 

to provide a description of the impact of the Transaction on the allocation of costs among 5 

GPE’s utility and non-utility subsidiaries as well as the Transaction’s expected impact on 6 

the CAMs of KCP&L and GMO.   7 

  Given the experience of KCP&L and GMO with a very similar affiliate 8 

transactions rule variance as well as the commitment in the Staff S&A to discuss the 9 

impact of the Transaction on cost allocations and CAMs soon after closing, the 10 

arguments of Independence witness Herz are not persuasive and serve as no reasonable 11 

basis to deny the variance requested by GPE, KCP&L and GMO.    12 

b. Wholesale Power Supply 13 

Q: Mr. Herz suggests that the Transaction gives rise to a significant chance that the 14 

price for wholesale power supply contracts will increase.15  How do you respond? 15 

A: Wholesale power supply services are regulated by the Federal Energy Regulatory 16 

Commission (“FERC”) and, thus, are not within the jurisdiction and authority of this 17 

Commission.  As such, Mr. Herz’s arguments regarding wholesale power supply 18 

contracts are being made in the wrong forum and should be disregarded by the 19 

Commission in this proceeding. 20 

                                                 
15 Herz Rebuttal, p. 14. 
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Q: Mr. Herz discusses a number of “hold harmless” provisions in connection with the 1 

Transaction made in proceedings before the KCC and FERC and suggests that 2 

commitments made by GPE, KCP&L and GMO in the Staff S&A and in the OPC 3 

S&A are not binding at this time.16  How do you respond? 4 

A: GPE, KCP&L and GMO request that the Commission approve the Staff S&A and the 5 

OPC S&A so that the commitments made in those documents become binding. 6 

Q: Mr. Herz goes on to suggest that differences among the commitments made in 7 

connection with the Transaction in proceedings before the KCC, FERC and this 8 

Commission may disadvantage wholesale customers.17  How do you respond?   9 

A: If Independence believes commitments in connection with the Transaction disadvantage 10 

wholesale power customers, then FERC is the proper forum to make those arguments.  11 

This Commission should not entertain arguments regarding services that are not 12 

jurisdictional to Missouri in this proceeding.  Therefore, Mr. Herz’s recommendation that 13 

the Commission should provide network transmission customers a “self-help” 14 

opportunity18 should be disregarded by the Commission as beyond its authority.   15 

Q: Mr. Herz further suggests that commitments made by GPE, KCP&L and GMO in 16 

the Staff S&A and in the OPC S&A do not protect wholesale customers like 17 

Independence.19  How do you respond? 18 

A: Because the jurisdiction of this Commission is limited to retail services and retail 19 

customers, it is entirely appropriate that the commitments made in the Staff S&A and in 20 

the OPC S&A do not cover wholesale customers like Independence.  That the Staff S&A 21 

                                                 
16 Herz Rebuttal, p. 15. 
17 Herz Rebuttal, p. 16. 
18 Herz Rebuttal, p. 24. 
19 Herz Rebuttal, pp. 17-21. 
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and the OPC S&A observe and respect the jurisdictional boundaries between this 1 

Commission and FERC is no reasonable basis to disapprove the Transaction, deny the 2 

limited variance requested from the affiliate transactions rule or disapprove either the 3 

Staff S&A or the OPC S&A. 4 

Q: Has FERC approval of GPE’s acquisition of Westar been requested?  5 

A: Yes. Westar and GPE filed a request under section 203 of the Federal Power Act for 6 

authorization of the Transaction.  FERC must determine under section 203 of the Federal 7 

Power Act whether the proposed transaction is consistent with the public interest.  In 8 

making this determination FERC considers, among other things, the effect on rates.  9 

Specifically, FERC examines the impact of the proposed transaction on transmission 10 

rates and cost-based rates for captive wholesale customers.  In doing so, FERC will 11 

consider hold harmless commitments made by Westar and GPE in their section 203 12 

proceeding to mitigate any potential impact of the Transaction on such rates.  13 

In GPE and Westar’s initial application to FERC for authorization for the 14 

Transaction (filed July 12, 2016), as strengthened in their answer filed October 11, 2016, 15 

responding to protests filed in that proceeding by other parties, Westar and GPE 16 

committed to hold harmless transmission and wholesale power and wholesale distribution 17 

service customers with cost-based rates from the rate effects of the Transaction.  This is 18 

consistent with FERC policy.  The hold harmless commitments, coupled with the 19 

respective Generation Formula Rate (“GFR”) and Transmission Formula Rate (“TFR”) 20 

protocols, will mitigate any rate effects of the Transaction on GFR and TFR customers.  21 

Moreover, Westar and GPE demonstrated in their October 11, 2016 response that the 22 

credit ratings concerns are speculative in nature and that the parties expressing such 23 
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concerns provide no evidence that Westar’s or KCP&L’s existing credit ratings will be 1 

downgraded as a result of the merger or that, even assuming a credit downgrade, such a 2 

downgrade would result in higher rates, given that none of the protesting parties 3 

suggested (much less demonstrated) that any of the companies involved in the 4 

Transaction would be downgraded below investment level. 5 

Q: Has FERC issued an order in the Westar/Great Plains section 203 proceeding?  6 

A: Not as of the date of filing this surrebuttal testimony.   7 

c. Acquisition Premium and Transaction Savings 8 

Q: Mr. Herz discusses the acquisition premium and the ratemaking treatment of 9 

Transaction savings proposed by GPE, KCP&L and GMO and then suggests that 10 

ratepayers will not be sufficiently insulated from costs of the Transaction.20  Mr. 11 

Herz appears to imply that ratepayers may end up paying a portion of the 12 

acquisition premium.  How do you respond?  13 

A: First, GPE, KCP&L and GMO have clearly stated that they will not seek rate recovery of 14 

the acquisition premium, and we will honor that commitment.21 15 

  For Transaction savings, GPE, KCP&L and GMO propose that they should be 16 

treated for ratemaking purposes just as efficiencies obtained by any utility in the normal 17 

course of business are, meaning that those savings would be retained by the utility until 18 

the next general rate proceeding at which time 100% of those savings would be reflected 19 

in customer rates.  This requires no special ratemaking mechanism, contrary to the 20 

implications of Mr. Herz.  And while KCP&L and GMO will have the burden of proving 21 

                                                 
20 Herz Rebuttal, pp. 22-23. 
21 The only exception to this commitment could occur if a party to a KCP&L or GMO rate case seeks to impute 
Transaction debt to the capital structure of KCP&L or GMO for purposes of setting rates.  Only in that instance 
could the subject utility request rate recovery of the acquisition premium.  Ives Direct, p. 13. 
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that recoveries of transition costs in rates are just and reasonable and that the costs 1 

provide benefits to customers, this kind of showing is typical for rate cases and provides 2 

assurance to the Commission that it will see evidence of Transaction savings in post-3 

closing rate cases of KCP&L and GMO.  See Staff S&A, paragraph B.3.  Importantly, 4 

however, the risk of not being able to make the required showing is ultimately borne by 5 

GPE’s shareholders, not KCP&L and GMO’s customers.  Because the acquisition 6 

premium and Transaction costs are not being requested from customers and as 7 

Transaction savings will be addressed in post-closing rate cases, there is no need to adopt 8 

a mechanism, as suggested by Mr. Herz22, for the quantification, monitoring, allocation 9 

and verification of Transaction savings. 10 

  In order to maintain the ability to make use of the fuel adjustment clause 11 

(“FAC”), KCP&L and GMO must complete general rate proceedings approximately 12 

every four years.  This provides assurance that customers will experience the benefit of 13 

Transaction savings within a reasonable period of time after the Transaction closes.  14 

Given the upward cost of service pressure that KCP&L and GMO have been 15 

experiencing for some time now (like the rest of the electric utility industry across the 16 

country), it is not likely that rates will decrease as a result of general rate cases post-17 

closing, but rather the rate increases will be lower than without the Transaction.  This is a 18 

benefit to customers that will be unavailable if the Transaction does not close. 19 

  Mr. Bryant explains in his surrebuttal testimony why the purchase price GPE has 20 

agreed to pay to Westar shareholders – which necessarily includes the acquisition 21 

premium which is simply a mathematical calculation derived by subtracting net book 22 

                                                 
22   Herz Rebuttal, p. 24. 
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value from the total purchase price – is reasonable.  To the extent that KCP&L and/or 1 

GMO is permitted to request rate recovery of the acquisition premium (and transaction 2 

costs) under paragraphs B.1 and B.2 of the Staff S&A, any such request would be limited 3 

by the provisions of paragraph B.4 of the Staff S&A which mandates that retail rates for 4 

Missouri KCP&L and GMO customers shall not increase as a result of the Transaction.  5 

Consequently, the possibility that rate recovery of the acquisition premium could be 6 

requested under paragraphs B.1 and B.2 of the Staff S&A will not be detrimental to 7 

customers. 8 

V.  SUMMARY AND CONCLUSION 9 

Q: Please summarize for us your surrebuttal testimony and review what it is GPE, 10 

KCP&L and GMO are requesting the Commission do in this case? 11 

A: My surrebuttal testimony shows that GPE, KCP&L and GMO have demonstrated that the 12 

Transaction is not detrimental to the public interest, and that with the merger 13 

commitments and conditions included in the Staff S&A, the OPC S&A and the additional 14 

commitments offered in this surrebuttal testimony, GPE, KCP&L, GMO, Staff and OPC 15 

have presented a clear and rational path for the Commission to approve the Application 16 

for Transaction Approval as not detrimental to the public interest and the Application for 17 

Limited Variance as supported by good cause.  GMO and KCP&L’s Missouri customers, 18 

and the greater public generally, will benefit from the savings achievable from this 19 

Transaction.  20 

  Therefore, GPE, KCP&L and GMO respectfully request the Commission: 21 

 Approve the Transaction as set forth in the Application for Transaction 22 

Approval as not detrimental to the public interest subject to all of the terms 23 
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and conditions set forth in the Staff S&A, the OPC S&A and the additional 1 

commitments set forth in this surrebuttal testimony; 2 

 Authorize GPE, KCP&L and GMO to perform in accordance with the terms 3 

of the Merger Agreement and Transaction-related instruments and 4 

agreements, and to take any and all actions that may be reasonably necessary 5 

and incidental to the performance of the Transaction; 6 

 Grant the Application for Limited Variance from 4 CSR 240-20.015 for good 7 

cause in order to facilitate transactions between the regulated operations of 8 

KCP&L and GMO and Westar by allowing all transactions to occur at cost 9 

except for wholesale power transactions, which will be based on rates 10 

approved by FERC, subject to all of the terms and conditions set forth in the 11 

Staff S&A, the OPC S&A and the additional commitments set forth in this 12 

surrebuttal testimony; 13 

 To the extent any waivers of Commission Orders or regulations are necessary 14 

to allow GPE, KCP&L and GMO to perform in accordance with the Merger 15 

Agreement and Transaction-related instruments and agreements, grant such 16 

waivers; and 17 

 Grant such other relief as may be necessary and appropriate to accomplish the 18 

purposes of the Transaction by GPE, KCP&L and GMO, and to consummate 19 

the Transaction-related agreements in accordance with the terms thereof. 20 

In taking such actions, the Commission will ensure that all stakeholders will experience 21 

significant benefits from the Transaction.  These benefits will come with few and very 22 

manageable risks.  The merger commitments preserve or expand the Commission’s 23 
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jurisdiction over GPE, KCP&L and GMO and ensure the ability for Missouri customers 1 

to continue to receive safe and reliable service at just and reasonable rates. 2 

Q: Does that conclude your surrebuttal testimony? 3 

A: Yes, it does. 4 



twenty-five    25
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No. Supplemental Merger Commitments and Conditions 

Applicability of Commitments and Conditions 

These conditions1, in combination with the Staff S&A and OPC S&A, are presented as a package.  Changes to any individual condition may 
require changes to other conditions.  The conditions will remain in force and effect for the time period specified in the condition or if no time 
period is specified in perpetuity and in all cases unless otherwise approved by the MoPSC. 

General Conditions 

4 Honor all existing collective bargaining agreements. 

7 Make best efforts to achieve desired staffing reductions through natural attrition. 

8 Consider targeted voluntary staffing reduction programs if natural attrition is not sufficient.  Where severance is unavoidable, honor or 
enhance KCP&L’s employee severance package. 

9 Maintain and promote all low-income assistance programs consistent with those in place at all operating utility companies prior to the 
Transaction.  This commitment does not alter the Corporate Social Responsibility Commitment to which GPE, KCP&L and GMO have 
agreed as part of the OPC S&A. 

Financing and Ring-Fencing Conditions 

11 Separation of assets: GPE commits that KCP&L and GMO will not comingle their assets with the assets of any other person or entity, 
except as allowed under the Commission’s Affiliate Transaction statutes or other Commission order.  

GPE commits that KCP&L and GMO will conduct business as separate legal entities and shall hold all of their assets in their own legal 
entity name unless otherwise authorized by Commission order. 

GPE, KCP&L and GMO affirm that the present legal entity structure that separates their regulated business operations from their 
unregulated business operations shall be maintained unless express Commission approval is sought to alter any such structure.  GPE, 
KCP&L and GMO further commit that proper accounting procedures will be employed to protect against cross-subsidization of GPE’s, 
KCP&L’s and GMO’s non-regulated businesses, or GPE’s other regulated businesses in Missouri. 

1  Though the terms “condition” and “commitment” may have slightly different meanings, for the sake of simplicity, this exhibit generally uses the term “condition” to refer to 
GPE, KCP&L and GMO’s Supplemental Commitments. 
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12 Other Separation: Neither KCP&L nor GMO shall guarantee the debt of the other, or of GPE, or of any of GPE’s other affiliates, or 
otherwise enter into make-well or similar agreements, unless otherwise authorized by the Commission.  Neither KCP&L nor GMO shall 
pledge their respective stock or assets as collateral for obligations of any other entity, unless otherwise authorized by the Commission. 
Neither KCP&L nor GMO will include, in any debt or credit instrument of GMO and KCP&L, any financial covenants or default triggers 
related to GPE or any of its affiliates.  See also Staff S&A Financing Condition 1.

14 Credit rating downgrade: In  the event KCP&L or GMO should have its respective Standard & Poor’s (“S&P”) or Moody’s  Corporate 
Credit Rating downgraded to below BBB- or Baa3, respectively, as a result of the Transaction, KCP&L or GMO (the “Impacted Utility”) 
commits to file: 

i. Notice with the Commission within five (5) business days of such  downgrade;

ii. A pleading with the Commission within sixty (60) days which shall include the following:

• Actions the Impacted Utility may take to raise its S&P or Moody’s Corporate Credit Rating to BBB- or Baa3, respectively,
including the costs and benefits of such actions and any plan the Impacted Utility may have to undertake such actions.  If the
costs of returning GMO and/or KCP&L to investment grade are above the benefits of such actions, GMO and/or KCP&L shall
be required to show and explain why it is not necessary, or cost-effective, to take such actions and how the utility(s) can
continue to provide efficient and sufficient service in Missouri under such circumstances;

• The change, if any, on the capital costs of the Impacted Utility due to its S&P or Moody’s Corporate Credit Rating being below
BBB- or Baa3, respectively; and

• Documentation detailing how the Impacted Utility will not request from its Missouri customers, directly or indirectly, any
higher capital costs incurred due to a downgrade of its S&P or Moody’s Corporate Credit Rating below BBB- or Baa3,
respectively;

iii. File with the Commission, every forty-five (45) days thereafter until the Impacted Utility has regained its S&P or Moody’s
Corporate Credit Rating of BBB- or Baa3, respectively or above, an updated status report with respect to the items required in
paragraph 4(c)(ii) above.

iv. If the Commission determines that the decline of the Impacted Utility’s S&P or Moody’s Corporate Credit Rating to a level below
BBB- or Baa3, respectively, has caused its quality of service to decline, then the Impacted Utility shall be required to file a plan with
the Commission detailing the steps that will be taken to restore service quality levels that existed prior to the ratings decline.

v. In the event KCP&L’s or GMO’s affiliation with GPE or any of GPE’s affiliates is the reason for KCP&L’s or GMO’s respective
S&P or Moody’s Corporate Credit Rating to be downgraded to below BBB- or Baa3, respectively, KCP&L and/or GMO shall
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pursue additional legal and structural separation, if necessary, from the affiliate(s) causing the downgrade, and the Impacted Utility 
shall not pay a common dividend without Commission approval or until the Impacted Utility’s S&P or Moody’s Corporate Credit 
Rating has been restored to BBB- or Baa3, respectively, or above. 

vi. If KCP&L’s or GMO’s respective S&P or Moody’s Corporate Credit Rating declines below BBB- or Baa3, respectively, as a result
of the Transaction, the Impacted Utility shall file with the Commission a comprehensive risk management plan that assures the
Impacted Utility’s access to and cost of capital will not be further impaired.  The plan shall include a non-consolidation opinion if
required by S&P or Moody’s.

See Staff S&A Financing Conditions 3, 4, 5 and 6. 

Ratemaking, Accounting, and Related Conditions 

18 For ratemaking purposes, GMO and KCP&L agree to the use of an actual utility-specific capital structure with an equity share of no less 
than 45 percent and no more than 53 percent; provided, however, that GMO and KCP&L may petition the Commission for relief from this 
condition for reasons not related to the Transaction and the Commission may grant such relief, to the extent it chooses to do so, based on a 
finding of good cause. 

22 KCP&L’s and GMO’s fuel and purchased power costs shall not be adversely impacted as a result of the Transaction.  

24 The return on equity capital (“ROE”) as reflected in GMO’s and KCP&L’s rates will not be adversely affected as a result of the 
Transaction.  GPE agrees the ROE shall be determined in future rate cases, consistent with applicable law, regulations and practices of the 
Commission. 
See Staff S&A Financing Conditions 2 and 7. 

25 Provided the actual utility-specific capital structure is used to set rates for KCP&L and GMO, GPE, KCP&L and GMO commit to uphold 
the principle that their future costs of service and rates will be set commensurate with the financial and business risks attendant to each 
affiliate’s regulated utility operations and that they will not oppose, in either a regulatory proceeding or by judicial appeal of a Commission 
decision, the application of this principle. 
See Staff S&A Financing Condition 2. 

Affiliate Transactions and Cost Allocations Manual (CAM) Conditions 

35 GPE, KCP&L and GMO will maintain adequate records to support, demonstrate the reasonableness of, and enable the audit and 
examination of all centralized corporate costs that are allocated to or directly charged to KCP&L or GMO.  Nothing in this condition shall 
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be deemed a waiver of any rights of GPE, KCP&L or GMO to seek protection of the information or to object, for purposes of submitting 
such information as evidence in any evidentiary proceeding, to the relevancy or use of such information by any party. 

Access to Records 

40 KCP&L and GMO will maintain records supporting its affiliated transactions for at least five (5) years.  Within six months of the close of the 
merger, GPE will provide to the Commission Staff detailed journal entries recorded to reflect the transaction.  GPE shall also provide the 
final detailed journal entries to be filed with the Commission no later than 13 months after the date of the closing.  These entries must show, 
and shall include but not be limited to, the entries made to record or remove from all utility accounts any acquisition premium costs or 
transaction costs. 

Parent Company Conditions 

42 GPE acknowledges that its utility subsidiaries (existing and proposed) need significant amounts of capital to invest in energy supply and 
delivery infrastructure (including, but not limited to, renewable energy resources and other environmental sustainability initiatives such as 
energy efficiency and demand response programs) and acknowledges that meeting these capital requirements of its utility subsidiaries will 
be considered a high priority by GPE’s board of directors and executive management and that GPE’s access to capital post-transaction will 
permit it and its utility subsidiaries to meet their statutory obligation to provide safe and adequate service. 

See Staff S&A Customer Service Condition 1. 
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