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M E M O R A N D U M 

TO:

Missouri Public Service Commission Official Case File,



Case No. GN-2003-0016

Missouri Gas Company

FROM:
James M. Russo, Regulatory Auditor IV



Carmen Morrissey, Utility Policy Analyst II

/s/Tom Imhoff 9/4/02
/s/ Thomas R. Schwarz 9/4/02

Project Coordinator/Date
General Counsel's Office/Date

SUBJECT:
Staff Recommendation On Application of Missouri Gas Company To Convert To A Limited Liability Company Pursuant To Section 393.250 RSMo and 4 CSR 240-2.060 And The Commission’s Order Approving Change

DATE: 
September 4, 2002

On June 27, 2002, the Commission issued its Order Suspending Missouri Gas Company’s (MGC or Company) Tariff in Case No. GN‑2002-1101.  This Order was based on Staff’s recommendation to reject MGC’s filing in that case on the basis that MGC’s proposed conversion under Delaware law from a Delaware corporation to a Delaware limited liability company required an application under Section 393.250 RSMo. pertaining to reorganizations.

In terms of regulatory supervision, Staff would like to review the current organization agreement and operating agreement as it applies to the Company.  Staff believes the Commission needs to know the rights and responsibilities of the various members, as well as who is to receive distributions, how much and how the taxes will be allocated to the members.  Staff believes the Commission has a regulatory interest in knowing how one member may assign their rights and/or responsibilities to an existing or new member.  The Staff has concerns on the potential detriment to ratepayers that may result from the treatment that buyers and sellers of LLC assets receive as it relates to the Accumulated Deferred Income Taxes (ADIT) account. The Commission should also be advised that Limited Liability Companies, unlike corporations, have few statutory restrictions with respect to management, operations and capital.  Therefore, the Staff feels that it is reasonable to recommend the imposition of the conditions listed below to insure that the new entity is open to regulatory examination.  

In terms of advising the Commission of the characteristics of an LLC, the Staff would state that ownership interests in an LLC are not expressed in terms of shares or stock certificates; LLCs, when constructed appropriately, will be classified as a partnership, which is not subject to federal income taxation at the entity level, therefore, all items of income, gain, loss, credit and deduction “flow through” to the owners of the LLC, called “members”.  Staff’s research has determined that certain states have indicated that the concept of “piercing the corporate veil” will apply to LLCs and that LLC members are liable for the LLCs debts to the same extent that a shareholder is liable for a corporations debts.  However, realistically it may be difficult to apply the ‘piercing the corporate veil” concept due to the LLCs lack of statutory formalities and capitalization requirements.

If the Commission approves the reorganization and name change, the Staff requests that the Commission order the Company to:

· Provide Staff a copy of the organization agreement and operating agreement before the name change and reorganization change takes effect.

· Provide Staff updates of the organization agreement and operating agreement as they occur, after the name change and reorganization is approved by the Commission.

· Provide Staff access to personal income tax returns of the LLC members during any rate case proceeding to allow Staff to determine the level of income taxes that should be allowed in cost of service.

· The Company agrees, that for ratemaking purposes, the ADIT balance is not reduced or eliminated when existing members sell regulated assets or assign their rights to a new member.

The Staff has verified that this company has filed its annual report and is not delinquent on any assessment.  Staff is not aware of any other matter before the Commission that affects or is affected by this filing; however, the following Cases Nos. are pending before the Commission.
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