 STATE OF MISSOURI

 PUBLIC SERVICE COMMISSION

At a session of the Public Service Commission held at its office in Jefferson City on the 3rd day of December, 2002.

In the Matter of the Application of Missouri Gas Company
)

for Authorization to Convert to a Limited Liability Company
)
Case No. GN-2003-0016
and Change its Name Accordingly




)

ORDER APPROVING PLAN OF REORGANIZATION

Syllabus:  This order approves the reorganization plan of Missouri Gas Company into a limited liability company.

Procedural History:

Missouri Gas filed its Application and Motion for Expedited Treatment in this case on July 25, 2002.  Missouri Gas requests the Commission permit it to convert from a Delaware corporation to a Delaware limited liability company.  Staff replied on August 27, 2002, stating it did not receive the Motion for Expedited Treatment from Missouri Gas.  On September 4, 2002, Staff filed its Recommendation.  Staff did not object to the Commission permitting Missouri Gas to reorganize, subject to certain conditions.  Missouri Gas responded on September 10, 2002, asking the Commission to reject Staff’s conditions.

On September 12, 2002, the Commission ordered the parties to attend a September 23, 2002 prehearing conference.  In that same order, the Commission ordered the parties to file a proposed procedural schedule.  Because the parties stated they were close to settling this case, Missouri Gas asked the Commission to suspend that requirement on September 25, 2002.  On September 27, 2002, the Commission granted Missouri Gas’ request, and ordered the parties to file a proposed procedural schedule by October 30, 2002.

The parties entered into a Unanimous Stipulation and Agreement on October 24, 2002.  Staff filed Suggestions in Support on October 31, 2002.

The agreement between the parties stated that Staff consented to Missouri Gas Company, LLC, adopting the certificate of convenience and necessity from Missouri Gas Company.  On November 18, 2002, the Commission directed Staff to comment on whether the Commission had the authority to do so, or whether Missouri Gas Company, LLC, needed to apply for a new certificate.

Staff replied on December 2, 2002.  Staff stated that Delaware law permits Missouri Gas Company to reorganize into a limited liability corporation, rather than requiring it to dissolve and form a new corporation.  Because Missouri Gas Company is simply reorganizing, Staff believes that the Commission should allow Missouri Gas Company, LLC, to continue to use the same certificate.  

Findings of Fact:

Missouri Gas distributes and transports natural gas to Missouri customers.  Missouri Gas seeks approval from the Commission to reorganize into a limited liability company.  The proposed reorganization will not change the terms and conditions of the services Missouri Gas provides.  The reorganization will also not affect the tax revenues of any Missouri political subdivision.  The reorganization will be virtually transparent to Missouri Gas’ customers.  The only difference between the current structure and the proposed structure will be tax advantages for Missouri Gas. 

The Commission finds that it should approve Missouri Gas’ plans to reorganize, subject to the following.  Missouri Gas shall file with the Commission a copy of the organization agreement and operating agreement before the name change and reorganization takes effect.  Missouri Gas shall also inform the Commission of any changes to the organization agreement and operating agreement.  Furthermore, Missouri Gas,   LLC, shall not conduct business in Missouri until it either files new tariffs or adopts the tariffs of Missouri Gas.   

In addition, Missouri Gas agrees to give Staff and the Office of the Public Counsel its tax information and tax information of its members if it files a general rate increase or if Staff or the Office of the Public Counsel files an over-earnings complaint, and if the moving party wants income tax expense as part of its cost of service.  Missouri Gas further promises that once it becomes Missouri Gas, LLC, it will pass a resolution to bind itself to this promise.  The Commission finds Missouri Gas’ covenant reasonable, and approves of it. 

Conclusions of Law:

Based on these facts, the Commission makes the following conclusions of law:

Missouri Gas is a “gas corporation” and a “public utility” as defined by Section 386.020, (18) and (42), RSMo 2000, and is thus subject to the jurisdiction of this Commission pursuant to Chapters 386 and 393, RSMo 2000.

Missouri Gas seeks authority to reorganize under Section 393.250, RSMo 2000.  That statute provides that the reorganization of a gas corporation is subject to Commission “supervision and control” and may not be had without authorization from the Commission.
  The statute also empowers the Commission to set the capitalization amount of the reorganized entity.
  

Based on its consideration of the record before it, the Commission concludes that the agreement among the parties and the proposed reorganization is reasonable and is not a detriment to the public interest. Therefore, it should be approved.

IT IS THEREFORE ORDERED:
1. That the verified application filed by Missouri Gas Company on July 25, 2002, is approved.
2. That Missouri Gas Company is authorized to reorganize and rename itself Missouri Gas Company, LLC, subject to the following conditions:
A. Missouri Gas Company shall file in this case a copy of the organization agreement and operating agreement before the name change and reorganization takes effect;

B. Missouri Gas Company shall continue to inform the Commission of any changes to the organization agreement and operating agreement;
C. After the reorganization, Missouri Gas Company, LLC, shall pass a formal and binding resolution in which it promises to allow the Staff of the Commission and the Office of the Public Counsel access to the tax information of Missouri Gas Company, LLC, and its members if Missouri

Gas Company, LLC, files a general rate increase case, or the Staff of the Commission or the Office of the Public Counsel file an over-earnings complaint, and the movant wants income tax expense to be a cost of service item.
3. That Missouri Gas Company is authorized to take all necessary and lawful actions to effect the reorganization.

4. That Missouri Gas Company, LLC, may operate under the certificate of convenience and necessity the Commission granted to Missouri Gas Company. 

5. That before Missouri Gas Company, LLC, does business in Missouri, either it shall file new tariffs with the Commission or adopt Missouri Gas Company’s current tariffs.

6. That nothing in this order shall be considered a finding by the Commission of the value for ratemaking purposes of the properties, transactions, and expenditures involved.  The Commission reserves the right to consider any ratemaking treatment to be given the properties, transactions, and expenditures in a later proceeding.

7. That Missouri Gas Company, LLC, shall file a notice in this case informing the Commission that the reorganization is complete and that Missouri Gas Company, LLC, has passed the resolution ordered in paragraph 2 within 30 days of their completion.

8. That this order shall become effective on December 12, 2002.
BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )

Simmons, Ch., Murray, Lumpe, Gaw and Forbis, CC., concur

Pridgin, Regulatory Law Judge

� Section 393.250.1, RSMo 2000.


� Section 393.250, 2 and 3, RSMo 2000.





1
6

