Before the Public Service Commission

Of the State of Missouri

	In the Matter of the Application of Southern Union Company d/b/a Missouri Gas Energy for Authority to Acquire Directly or Indirectly up to and Including Fifty Percent (50%) of the Equity Interests of cross Country Energy, LLC, and to Take All Other Actions Reasonably Necessary to Effectuate Said Transaction.
	))))))))
	Case No. GO-2005-0019


STAFF RESPONSE TO COMMISSION ORDER
COMES NOW the Staff of the Public Service Commission, by and through undersigned Counsel, and responds to the Commission’s July 20, 2004 Order Adopting Protective Order and Directing Filing.  In response to that Order Staff states:

1.
On July 14, 2004, Southern Union Company, doing business as Missouri Gas Energy (MGE), filed its application seeking authority to acquire from Enron Corporation, through the Bankruptcy Court, as much as fifty percent (50%) of CrossCountry Energy LLC, a holding company that owns some, or all, of Transwestern Pipeline Company, Citrus Corporation, and Northern Plains Natural Gas Company.  MGE asserts that none of the pipeline network owned or operated by CrossCountry has any operations in Missouri.    

2.
The Commission ordered Staff to file this pleading stating whether or not it will be able to file its Memorandum and Recommendation in this case by August 16, and if not a date certain when the Memorandum shall be filed.  

3.
Staff’s ability to file its Memorandum in this matter is chiefly contingent on receipt of prompt and complete responses from MGE/Southern Union to the Staff’s data requests.

4.
  Staff has already submitted initial data requests and expects to submit the majority, if not all, of its initial data requests by Friday July 23.  Whether follow-up questions will need to be submitted depends on the completeness of the responses received.

5.
While this case is different than the Panhandle acquisition case, Case NO. GM‑2003-0278, whether there is any potential financial impact on MGE and whether there are affiliate transactions issues are concerns that Staff will be investigating.  

6.
The Commission has authority to determine whether Southern Union’s proposal in this case violates the Commission’s Order approving the parties’ Stipulation and Agreement in Case No. GM-2003-0248.  For example, will pledging of Southern Union’s partnership interest in PEPL and its membership interests in SUP to secure the equity bridge loan violate agreements that Parties in Case No. GM-2003-0248, including the Staff, entered into; or whether Southern Union’s actions violate the Commission’s Order issued in that case.   (See Southern Union Application, p. 6.)  Staff recommends that, since what Southern Union proposes in this case may violate the stipulated Agreement and Commission order in Case No. GM-2003-0248, it is reasonable for the Commission to notify all of the Parties to that case, or to require Southern Union to do so, so that those Parties may participate if they wish.  

7.
The Commission has jurisdiction under § 393.190.2 RSMo 2000 to review certain acquisitions by Missouri gas corporations.  This section states that “no [gas] corporation shall directly or indirectly acquire the stocks or bonds of any other corporation engaged in the same or similar business, unless authorized to do so by the Commission.  Apparently overlooking the 2002 8th Circuit decision in which Southern Union itself sought to have this section of the Public Utility Law declared unconstitutional, Southern Union states, in its verified application, that  “[t]here is no statutory or judicial case law guidance on the scope of this language.”  

8.
In the underlying Commission case, Southern Union sought blanket authority to make non-controlling investments in other utility companies without pre-approval of the Commission.  8 Mo. P.S.C. 3d 287.  In that case the Commission determined that it did not have statutory authority to approve Southern Union’s application for blanket pre-approval of purchases of other utility companies and that such approval would be detrimental to the public interest.  The 2002 8th Circuit decision constitutionality of the statute, found for this Commission and determined that the statute is constitutional.  In so finding, the Court discusses the statute as requiring Southern Union as a Missouri regulated utility to obtain authority prior to acquiring the securities of another utility:

Southern Union is subject to the Commission's regulatory authority, see MO. REV. STAT. §§393.110 to 393.295, including the requirement in §393.190.2 that a regulated gas corporation must obtain the Commission's prior approval before acquiring the securities of another utility, whether or not the other utility operates in Missouri.

Southern Union Co. v. Missouri Pub. Serv. Com’n, 289 F.3d 503, 507(8th Cir. 2002).

9.
In light of this holding, Staff recommends against a Commission determination that it does not have jurisdiction because the utility company proposed to be acquired is not sufficiently similar to require Commission pre-approval.  This 8th Circuit decision provides sufficient guidance to suggest that the Commission does have jurisdiction.  The 8th Circuit specifically discusses the Commission’s authority and the purpose of the statute, stating that: 

The statute here at issue is part of Chapter 393 of the Missouri Statutes, which authorizes the Commission to establish “just and reasonable” rates for the local distribution of natural gas, electricity, water, and sewer services. Rate regulation is a complex process. A public utility’s investments in other companies can affect its regulated rate of return, if investment losses are allocated to the regulated business.  Transactions between affiliated utilities can present rate regulators with difficult issues of preferential treatment and cost allocation.  The abuses Congress identified in enacting the Public Utility Holding Company Act attest to the long-standing regulatory concern over interlocking ownership and management of public utilities.

289 F.3d 503 at 507-508.


10.
The Court further explains that while Southern Union’s acquisition activities may not be detrimental to the public interest it is appropriate for this Commission to have pre-approval authority:  

This concern does not mean that Southern Union's acquisition strategy is necessarily contrary to the public interest, but it tends to confirm the presumptive validity of Missouri regulating that strategy by requiring pre-acquisition approval.

Id.

11.
 In light of the fact that the 8th Circuit, citing numerous reasons for such jurisdiction, has recognized that the Commission’s broad authority over transactions such as this proposed acquisition by Southern Union, Staff advises against the Commission dismissing the case for lack of jurisdiction. 

12.
Staff is investigating this case with the belief that the Commission has jurisdiction and will make every attempt to file its Memorandum by August 16, 2004, and Staff will promptly notify the Commission of potential delays in receipt of information necessary to complete its report and recommendation by that date.

WHEREFORE Staff recommends that the Commission not dismiss this case for lack of jurisdiction, and requests that the Commission recognize that a prompt report from the Staff is dependant, in part, on cooperation by Southern Union.    
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�  The Court cited North Am. Co. v. SEC, 327 U.S. 686, 701-02 & n. 11, 66 S. Ct. 785 (1946).
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