Before the Public Service Commission

Of the State of Missouri

	In the Matter of Laclede Gas Company's Tariff to Revise Natural Gas Rate Schedules.
	)))
	Case No. GR-99-315


STAFF’S MOTION TO STRIKE, OR IN THE ALTERNATIVE

RESPONSE TO, LACLEDE’S DECEMBER 9, 2004 PLEADING

The parties filed simultaneous briefs and proposed findings of fact on November 2, 2004, pursuant to the Commission’s procedural order, and after hearing.  The Commission discussed both the merits and the procedural posture of the case at its agenda meeting on December 2, 2004.  On December 9 Laclede Gas Company (Laclede) filed a “Request Regarding Accounting Adjustment to Implement Depreciation Rates” (December 9 pleading).  The Commission directed other parties to respond by December 17, if they so desired.  Staff respectfully asks the Commission to strike Laclede’s pleading, or in the alternative, to consider Staff’s response thereto.

I. Motion to Strike

A.  Laclede’s Pleading Disregards the Commission’s Procedural Order. 

Commission Rule 4 CSR 240-2.140 provides that the Commission or the presiding officer shall provide for the filing of briefs or setting oral argument.  In this case the Commission’s Order of October 1, 2004, reflecting the agreement of the parties, provided for simultaneous briefs that were filed on November 2, 2004.  The Order further stated that no reply briefs would be permitted without a showing of good cause.  

  
Laclede did not file a motion for leave to file its December 9 pleading, nor has it otherwise shown good cause to do so.  Laclede’s pleading constitutes an attempt to influence the Commission’s decision outside the limits that the Commission itself has set in its procedural order.  Parties are not permitted to argue their cases to the Commission in the agenda room; Laclede’s unauthorized action is no more appropriate in writing than it would have been if spoken in the agenda room.


Procedural rules serve a number of fundamental and important purposes.  Procedural rules and orders provide the parties with a fair and ordered opportunity to present their positions to the Commission.  Just as important, the Commission controls its own deliberations and schedules through its procedural orders.  If the Commission permits parties to present unscheduled and unauthorized argument after the record has closed and briefing is complete, it will effectively surrender control of its schedule to the whims of the parties.


Striking the pleading will not leave Laclede without recourse to address factual or legal shortcomings it observes in the Commission’s Report and Order in this case.  Section 386.500, RSMo 2000, provides that any person aggrieved by the Commission’s Order may file a motion for rehearing.  Laclede has availed itself of this remedy regularly to call the Commission’s attention to portions of Orders with which it did not agree.  It can do so in this case, as well, if it sees the need.


The Commission should strike Laclede’s December 9 pleading.

B. The Commission should not permit Laclede to renege on its rate case settlements.

Since the Commission’s initial Report and Order in this case, Laclede has filed and settled two rate cases, GR-2001-629 and GR-2002-356.  In each case, Laclede entered a Stipulation and Agreement (Stipulation) that, among many other items, specified depreciation rates.  Each settlement contained language to the effect that the parties had agreed to the Stipulation based on all of the terms thereof, and that if the Commission rejected or modified any term the parties would no longer be bound by the Stipulation.  

In its December 9 pleading, Laclede suggests (page 2, paragraph 3) to the Commission that it should now - almost three-and-a-half years after Laclede implemented the most recent Stipulation rates and other benefits – modify the terms of the Stipulation by changing current depreciation rates.  As a basic principle of fair play, the Commission should not permit Laclede to enjoy the benefits of the Stipulation and at the same time urge the change of a single key term for its own purposes.  

II.  In the Alternative, a Response

A. Laclede’s proposed depreciation rates in this case are only relevant to the period in which the other rates approved in this case were in effect.

In deciding a rate case, the Commission must consider all relevant factors.  State ex rel. Consumers’ Council of Missouri v. Public Service Commission, 585 S.W.2d 41, 56 (Mo. banc, 1979).  In this rate case, the Commission must consider all factors relevant to its decision.  These factors include the depreciation studies and other evidence adduced on the depreciation issue; the test-year plant balances; and the myriad of other factors in the record of this case.  The only customer rates and plant balanaces to which these depreciation rates are relevant are those ordered in the case.  The rates ordered as a result of this case were in effect from December 27, 1999 through November 30, 2001, and if the Commission chooses to order different depreciation rates for Laclede, it should limit the effect to that period.

Plainly, the evidence to support a Commission order in this case has no relevance whatsoever to depreciation rates ordered as a result of the Stipulation and Agreement in GR-2002-356, which are currently in effect.  Proposals to alter those rates on a going-forward basis must be supported by evidence of contemporary, relevant factors presented in a proceeding for that purpose.  The Commission should reject Laclede’s proposal to alter current depreciation rates.

B. This case is moot.

A cause of action is moot when the question presented for decision seeks a judgment upon some matter which, if the judgment was rendered, would not have any practical effect upon any then existing controversy.  The existence of an actual and vital controversy susceptible of some relief is essential. Martin v. Director of Revenue, 44 S.W.3d 822, 824 (Mo App. 2001).  A case on appeal becomes moot when circumstances change so as to alter the position of the parties or subject matter so that the controversy ceases and a decision can grant no relief.  State ex rel. Monsanto Co. v. Public Service Commission, 716 S.W.2d 791, 793 (Mo. 1986).  Thus, whether this case is moot turns on the relief, if any, that the Commission can order.

Nor can an administrative agency entertain a declaratory judgment.  State Tax Commission v. Administrative Hearing Commission, 649 S.W.2d 69 (Mo. banc 1982).  That is, an agency such as the Commission can exercise its quasi-judicial power only when resolving controversies over which it has jurisdiction.  This requirement that administrative agency decisions have a practical effect should not be confused with the requirements concerning the effective date of the Commission’s orders.  That is, the Commission’s order must affect the rights of the parties in this case. The order is also subject to the requirements of section 386.500, and cases construing it, concerning the opportunity for parties to file motions for rehearing.

Likewise, the Commission cannot make binding general policy statements in contested cases.  Chapter 536 prescribes the procedures that agencies must follow in promulgating statements of general applicability.  If such statements are made outside of the rule-making process, they are void.

The Commission may proceed to hearing and decision in this case, on the record in this case, and grant Laclede the higher depreciation rates it seeks.  The Commission could order Laclede to restate its depreciation expense for the period when the other rates set in this case were in effect, from December 27, 1999 through November 30, 2001.  This would require Laclede to restate its income (downward) for the period, and to modify its reserve accounts for ensuing periods.  The Commission cannot now permit Laclede to recover additional revenues to cover those costs.  Staff suggests that this result is not the “practical relief” that saves a case from mootness.

That this case has become moot is not an unfair situation unique to Laclede.  The entire body of jurisprudence on changed circumstances mooting a case is evidence that such occurrences, though regrettable, are not unheard of.  Laclede, in this case, finds itself in the shoes of the many other litigants in the numerous cases cited to the Commission in the prior pleadings in this case.

WHEREFORE, Staff respectfully asks the Commission to strike the December 9 pleading, or in the alternative to find that this case is moot.
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