BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

In the matter of Missouri Gas Energy’s
)

Purchased Gas Cost Adjustment tariff 
)

Revisions to be reviewed in its 2001-

)
Case No. GR-2002-0348


2002 Actual Cost Adjustment.

)

MISSOURI GAS ENERGY’S RESPONSE TO STAFF RECOMMENDATION; MOTION TO STRIKE


Comes now Missouri Gas Energy ("MGE" or “Company”), a division of Southern Union Company, and for its response to the recommendation of the Staff of the Missouri Public Service Commission (“Staff”), respectfully states the following:

1.
On or about December 19, 2003, the Staff filed its recommendation herein.  By order dated December 23, 2003, the Commission directed that MGE respond to the Staff’s recommendation no later than January 20, 2004.
2.
In its recommendation, the Staff proposes two disallowances: A) the Mid-Kansas Partnership/Riverside Pipeline Company (“MKP/RPC”) disallowance; and B) Excess Capacity disallowance.  The Staff also recommends that the Commission order MGE to: C) provide additional documentation regarding hedging decisions (“Hedging Documentation”); and D) undertake certain analysis of peak day capacity and gas supply requirements (“Peak Day Requirements Study”).

A.
MKP/RPC Disallowance

3.
MGE opposes this Staff disallowance.  Without limiting any arguments it may make in the future if this case moves forward, MGE offers the following as its initial response to this Staff disallowance.
  The Staff’s MKP/RPC disallowance in this case of approximately $6.1 million is based on the same rationale as the MKP/RPC disallowance proposed by the Staff in Case No. GR-96-450.  Various parties, including MGE, opposed the MKP/RPC disallowance proposed by the Staff in GR-96-450.  The Commission rejected the Staff’s MKP/RPC disallowance in Case No. GR-96-450 by Report and Order dated March 12, 2002.  The Staff’s continued pursuit of the matter subsequent to that order effectively disregards the Commission’s decision.  Although MGE generally opposes the MKP/RPC disallowance proposed by the Staff in this case on all of the same grounds that it has expressed in Case No. GR-96-450, this time period (July 2001-June 2002) presents at least one additional basis for opposing the Staff’s proposed MKP/RPC disallowance in this case.  Specifically, the MKP/RPC rates which represent the starting point of the Staff’s disallowance first took effect under the auspices of the Federal Energy Regulatory Commission (“FERC”) on May 11, 1998.  See, generally, Kansas Pipeline Company, et al., 83 FERC, para. 61,107 (1998), reh’g denied 87 FERC, para. 61,020 (1999).  These FERC-jurisdictional MKP/RPC rates are therefore not subject to disallowance under the filed rate doctrine.  Nantahala Power & Light Co. v. Thornburg, 476 U.S. 953, 90 L.Ed. 943, 106 S.Ct. 2349 (1986).    
B. Excess Capacity Disallowance

4. MGE opposes this Staff disallowance.
  Without limiting any arguments it may make in the future if this case moves forward, MGE offers the following as its initial response to this Staff disallowance.  

5.
First, MGE has contracted for pipeline capacity in a manner designed to meet customer demand given the host of uncertainties attendant to the process, including peak load forecasts, the timing of capacity availability, benefits of supply diversity, and the possibility of capacity or supply failure, among other factors.  The Staff has made no attempt whatsoever to apprise the Commission of the specific capacity contracting decision the Staff believes MGE made unreasonably, when that supposedly unreasonable decision was made, or what alternatives were then available to that supposedly unreasonable decision.  The success of MGE’s performance in regard to capacity contracting is supported by the fact that MGE’s system sales customers have never experienced a capacity-related curtailment, a matter to which the Staff’s proposed Excess Capacity disallowance gives little apparent consideration.

6.
Second, in discussing this disallowance the Staff inexplicably omits mention of the existence of a transportation and storage cost incentive mechanism, approved by the Commission in Case No. GO-2000-705, that was in effect for the entirety of this ACA period and pursuant to which MGE achieved $3,832,560 in transportation savings (70% of which—$2,682,791.98—were credited to the benefit of customers, and 30% of which—$1,149,768.02—were credited to the benefit of MGE and shareholders) during this ACA period.  By virtue of MGE data request responses, the Staff is well aware that MGE performed successfully under this plan and booked the appropriate portion of these savings to the benefit of shareholders pursuant to the Commission’s order in Case No. GO-2000-705.  Nevertheless, the Staff has made no attempt to either challenge the propriety of MGE’s reliance on that Commission order or to explain how it is reasonable for monies earned by MGE for successfully generating transportation cost savings under Case No. GO-2000-705 to be nullified on account of allegedly excessive transportation costs for the exact same period of time.  

7.
Third, in stating (on page 9 of its Memorandum) that “[P]ursuant to MGE’s most recent rate case, Case No. GR-2001-292, if this excess capacity were released in the capacity release market, the Company keeps all revenues associated with this capacity release[.]” the Staff implies that all financial benefits of capacity release transactions flow to the benefit of the shareholder and that none of the financial benefits of capacity release transactions flow to the benefit of customers.  This implication is wrong.  The Second Revised Stipulation and Agreement approved by the Commission in MGE’s most recently concluded general rate proceeding included the following provision related to capacity release revenues:

9.
The Staff, Public Counsel, and MGE agree, and MGUA and JACOMO/Riverside agree not to oppose, to recognize in revenue requirement a total of $1,200,000 in revenues from off-system sales and capacity release . . ..   

(Second Revised Stipulation and Agreement, page 5, Case No. GR-2001-292).

Consequently, beginning on August 6, 2001 (the effective date of the rates from Case No. GR-2001-292), MGE’s customers have benefited from a revenue requirement $1.2 million lower than it otherwise would have been absent recognition of capacity release and off-system sales revenues.  As a matter of fact, MGE has only rarely made off-system sales—and has made none since August 6, 2001 for any purpose other than system protection—so MGE is only able to achieve a positive boost to earnings from capacity release revenues it generates above $1.2 million, the amount of revenue recognized in base rates to the benefit of customers.  

8.
In light of these pre-existing Commission-approved mechanisms under which MGE generated approximately $3.8 million in total cost savings and revenues during this ACA period ($2,682,791.98 in transportation cost savings and $1.1 million [11/12 of $1.2 million] in capacity release revenues) for the benefit of customers, MGE asserts that the Staff recommendation related to the Staff’s Excess Capacity Disallowance—which makes no mention whatsoever of any specific capacity contracting decision the Staff believes MGE made unreasonably—is insufficient to raise the serious doubt necessary to rebut the presumption of prudence.
  Therefore, MGE asks that the Commission dismiss or strike the Staff’s proposed Excess Capacity Disallowance from consideration in this proceeding.          

C. Hedging Documentation

9.
MGE opposes this Staff recommendation.  Without limiting any arguments it may make in the future if this case moves forward, MGE offers the following as its initial response to this Staff recommendation.  MGE asserts that the Staff’s Hedging Documentation Recommendation is not a proper topic for consideration in this ACA proceeding.  As the style of this case indicates, the purpose of this proceeding is to review PGA adjustments for the 2001-2002 ACA year.  Because the Hedging Documentation recommendation by the Staff is necessarily aimed at setting standards regarding future activity
, it is absolutely irrelevant to the issues properly before the Commission in this case.  If the Staff believes such documentation is necessary on a going forward basis, then any such requirement should be imposed on all natural gas local distribution companies, not just MGE.  The appropriate procedure to use for the adoption of such requirements is a rulemaking proceeding not an ACA case.  Therefore, MGE asks the Commission to dismiss or strike the Staff’s Hedging Documentation recommendation from consideration in this case.
D. Peak Day Requirements Study


10.
MGE opposes this Staff recommendation.  Without limiting any arguments it may make in the future if this case moves forward, MGE offers the following as its initial response to this Staff recommendation.  MGE asserts that the Staff’s Peak Day Requirements Study Recommendation is not a proper topic for consideration in this ACA proceeding.  As the style of this case indicates, the purpose of this proceeding is to review PGA adjustments for the 2001-2002 ACA year.  Because the Peak Day Requirements Study proposed by the Staff is necessarily aimed at assessing future capacity and gas supply requirements or setting standards regarding future activity, it is absolutely irrelevant to the issues properly before the Commission in this case.  If the Staff believes such studies are necessary to forecast peak day requirements, then such studies should be required of all natural gas local distribution companies, not just MGE.  The information on which the Staff appears to be basing its Peak Day Requirements Study Recommendation is contained in the Reliability Report filed on or about July 1, 2001
 by MGE pursuant to the Stipulation and Agreement approved by the Commission in Case No. GO-2000-705.  It is MGE’s belief that the information it has provided in this Reliability Report, as agreed in Case No. GO-2000-705, was already much more extensive than was required of any other local distribution company in Missouri.  Moreover, the two-year term of the Stipulation and Agreement approved by the Commission in Case No. GO-2000-705 expired in August of 2002, at which point MGE ceased to have any obligation whatsoever to prepare and file a Reliability Report.  Therefore, any additional requirements in this regard should be the subject of a rulemaking, wherein the Commission can consider the extent and timing of information it needs, including the obligation of the Staff to provide timely response to company filings.  The appropriate regulatory mechanism to impose such requirements is the rulemaking process, not an ACA case.  Therefore, MGE asks that the Commission dismiss or strike the Staff’s Peak Day Requirements Study Recommendation from consideration in this ACA case.   


WHEREFORE, MGE respectfully offers the foregoing response to the Staff’s recommendation and moves that the Commission dismiss or strike the Staff’s proposed Excess Capacity Disallowance, Hedging Documentation Recommendation and Peak Day Requirements Study Recommendation from consideration in this case.
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� 	To date the Staff has refused to provide responses to MGE data requests which seek information relating to the Staff’s basis for this disallowance.  If ongoing discussions with Staff counsel, and if necessary the presiding officer, pursuant to 4 CSR 240-40.090(8), do not produce a satisfactory resolution, MGE would expect to file a motion to compel seeking an order from the Commission directing the Staff to respond to such data requests.


� 	To date the Staff has refused to respond to certain data requests from MGE seeking information relating to the Staff’s basis for this disallowance.  If ongoing discussions with Staff counsel, and if necessary the presiding officer, pursuant to 4 CSR 240-090(8) do not produce satisfactory resolution, MGE would expect to file a motion to compel seeking an order from the Commission directing the Staff to respond to such data requests.


� 	Management prudence is presumed in Missouri.  Re: Union Electric, 27 Mo. P.S.C. (N.S.) 183, 192-193 (1985).  “The standard is that when some participant in a proceeding creates a serious doubt as to the prudence of an expenditure, then the company has the burden of dispelling those doubts and proving that the questioned expenditure was prudent.”  Re: Gas Service, 3 Mo. P.S.C. 3d 480, 489 (1995).


� 	Because the Staff requests that “ . . . the Company provide documentation for each hedging transaction from the time the decision is made and the transaction is executed . . .” (Staff Memorandum, page 3, emphasis supplied), it is only possible to meet this request on a going forward basis.  Because hedging decisions for the 2002-2003 and 2003-2004 ACA periods have already been made, contemporaneous documentation of those decisions beyond what already exists cannot be created.  The Staff Memorandum (also on page 3) inexplicably contains such an impossible request, however.  This is but one example of the problems created by trying to address forward-looking matters—such as the Staff’s Hedging Documentation Recommendation—in an ACA case.   


� 	MGE’s July 1, 2001 Reliability Report was prepared and provided to the Staff prior to MGE’s receipt, in May 2002, of the Staff recommendation in Case No. GR-2001-382, which recommendation set forth concerns about the Reliability Report MGE had filed on or about July 1, 2000.  In an effort to address these forward-looking concerns, MGE made changes to its analysis that were included in the Reliability Report that MGE provided to the Staff on or about July 1, 2002.  Inexplicably, the Staff appears to have so far ignored MGE’s 2002 Reliability Report.  This is another example of the problems created by trying to address forward-looking matters—such as the Staff’s Peak Day Requirements Study Recommendation—in an ACA case. 
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