BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

 

 

In the Matter of Laclede Gas Company’s Tariff
)
Case No. GR-99-315

to Revise Natural Gas Rate Schedules.

)

RESPONSE OF THE OFFICE OF THE PUBLIC COUNSEL

 TO THE BRIEF OF LACLEDE GAS AND AMERENUE


COMES NOW, the Office of the Public Counsel, and respectfully responds to the brief filed on behalf of Laclede Gas Co and AmerenUE (Companies) in the above-captioned case.  Public Counsel notes that the matters raised in the company briefs boil down to two basic issues: (1) what does the court of appeals opinion actually tell the Commission to do and (2) does the Companies’ objection to the mootness allegation hold water?

1. The Court of Appeals decision does require the Commission to render a decision if that decision will not result in the granting of relief to a party.

The holding in State of Missouri ex. rel. Laclede Gas Company v. Service Commission, 103 S.W.3d 813 (Mo. App. W.D. 2003) does not, contrary to the desires of Laclede Gas and AmerenUE, require the Commission to make a decision.  Rather, that case was dismissed because the record did not contain adequate findings of fact or conclusions of law on which the court of appeals could determine whether or not the Commission erred in adopting the Staff’s proposed method of calculating depreciation and net salvage.

If circumstances have changed between the time a decision was rendered and the time when it is presented for reconsideration that render the decision maker unable to issue an opinion that would have any practical effect on an existing controversy, it is moot.  In Re Southwestern Bell Co.’s Proposed Revision to General Ex. Tariff, P.S.C. MO-35, 18 S.W.3d 575, 577 (Mo.App. W.D. 2000).  For the Commission to issue a decision at this late date in GR-99-315, after two subsequent rate case settlements, even if the Commission were to rule differently than it did previously, the only effect would be to “adjudicate debating issues” Id. not to provide any relief to any party.

2. Timeliness of the mootness claim made by Public Counsel.

Laclede argues that Public Counsel should somehow be precluded from raising the issue of mootness at this time because Public Counsel did not raise the issue before the Western District Court of Appeals.  This argument is specious.  First, Public Counsel was not a party to the case at the Court of Appeals, and so could not make the claim in that forum.  Even if it were, the suggestion that Public Counsel should somehow be estopped from raising a mootness claim after that appeal displays a misunderstanding of the case cited in Laclede’s most recent pleading critiquing Public Counsel’s brief on the issue of mootness.  The case cited, Galaxy Steel & Tube, Inc., v. Douglass Coal & Wrecking, Inc., 928 S.W.2d 420 (Mo. App. S.D. 1996), is not on point.  That case, which is the only legal authority cited by Laclede in its response pleading, held that “a party cannot argue an appeal on its merits, and then after losing the appeal, later claim the case was moot.”  (Laclede Gas Company’s and AmerenUE’s Response to the Briefs of Commission Staff and Public Counsel on the Mootness Issue, at p. 2.)  Public Counsel was not a party to the appeal.  The Court of Appeals did not decide this case on the merits.  Therefore, the Commission should not rely on the Galaxy Steel & Tube case when it rules on the mootness issue in this present case.

WHEREFORE, for the reasons set forth in Public Counsel’s previous brief on the mootness issue, and for the reasons set forth above, Public Counsel respectfully requests that the Commission find that this matter is now moot, and dismiss this case.
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