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I.
INTRODUCTION


The Office of the Public Counsel (“Public Counsel”) files this Reply Brief in response to the Initial Brief of Southern Missouri Gas Company, L.P. (“SMGC”).  SMGC’s case is predicated on the Company’s unfounded assertion that only prudence adjustments may be made in ACA review proceedings and the Company’s incorrect claim that the two customers receiving “transportation internal” service are properly characterized as transportation service customers under SMGC’s existing transportation service tariffs.

II.
ARGUMENT

A.
Tariff violations and the unauthorized provision of service are properly considered in ACA review proceedings.

SMGC alleges that this “. . . case is not like any other ACA proceeding the Commission has reviewed . . .” (SMGC Brief, p. 1) and that “. . . the allegations of Staff and Public Counsel that SMGC has ‘violated its tariffs’ is beyond the scope of an ACA proceeding.” (SMGC Brief, pl. 14).  SMGC is just simply wrong in its claim that this is the only ACA proceeding wherein a tariff violation has been the basis of a proposed disallowance and SMGC is just simply wrong in its assertion that allegations of tariff violations or unauthorized service provision are beyond the scope of an ACA proceeding.  In support of its erroneous claims, SMGC cites State ex rel. Associated Natural Gas Company v. Public Service Commission, 954 S.W.2d 520 (Mo. App. 1997) (hereinafter “Associated Natural Gas”).  Rather than support SMGC’s assertion the Associated Natural Gas case clearly supports the position of Public Counsel.  In fact, the Associated Natural Gas case demonstrates that ACA review proceedings have a much broader purpose than SMGC has insinuated in its Initial Brief.

In order to support its erroneous conclusion that ACA proceedings are limited solely to a review of the prudence of an LDC’s gas purchasing practices, SMGC has selectively quoted from the Court of Appeals decision in Associated Natural Gas and completely ignored the fact that issues other than the prudence of an LDC’s gas purchasing practices were raised and resolved in that case.  In the Associated Natural Gas case, the Court of Appeals was reviewing a decision of this Commission from GR-90-38 et al. which dealt with two separate and distinct issues.  The first issue was the Commission’s decision to disallow, based upon imprudence, the recovery of approximately $1.5 million in costs incurred by Associated under a gas purchase contract with SEECO, Inc. a company affiliated with Associated.  Associated Natural Gas at 523-526.  In its Initial Brief at pages 5 through 9 SMGC correctly quotes the finding of the Court of Appeals with respect to the prudency adjustment the Commission ordered Associated to make in its Report and Order in GR-90-38 et al.  However, SMGC fails to acknowledge the fact that the Commission ordered that another adjustment be made to Associated’s ACA balance regarding Take-Or-Pay (“TOP”) costs charged to interruptible transportation customers.  This adjustment was not based on a claim of imprudent action by Associated; rather it was based upon Staff’s claim that Associated did not have tariff authority to charge TOP costs to interruptible transportation customers. Id. at 528.  The Commission agreed with the Staff and disallowed approximately $700,000.

Although the Court of Appeals ultimately reversed this Commission’s decision with respect to TOP costs, such a reversal was not based upon the fact that the Commission did not utilize the prudence standard that SMGC incorrectly asserts “must be met before an ACA adjustment may be made.”  In reversing the decision of the Commission the Court of Appeals stated:

We cannot conclude that the PSC erroneously interpreted the law in holding that ANG could only recover its TOP costs by filing an appropriate PGA tariff to do so.  We also agree with the PSC that its decision does not conflict with American National Can Company, which allows for the recovery of TOP costs through the PGA tariff mechanism, not the ACA process.

However, the PSC did err by also concluding that ANG could not then proceed to file PGA tariffs to seek recovery of the TOP costs for the periods in question.  By holding that the ANG could never recover its TOP costs because it had not yet filed the requisite PGA tariffs would truly trap the TOP costs with ANG, which, pursuant to the filed rate doctrine, the PSC cannot do.  Therefore, the PSC’s decision that ANG can never recover its TOP costs must be deemed unlawful.

Id. at 531-532.  The TOP issue raised in the Associated Natural Gas case demonstrates that ACA review proceedings, such as the one being conducted in this case, are not only limited to a review of the prudence of decisions underlying gas costs passed on to ratepayers by LDCs through use of the PGA provisions.  SMGC’s assertion that the prudency standard “must be met before an ACA adjustment may be made” is correct only if the proposed adjustment is an adjustment based upon the theory of imprudence.  However, prudence adjustments are not the only adjustments which can be proposed or allowed in an ACA review proceeding.


A review of the Commission’s Report and Order in Case No. GR-90-38 et al. In the Matter of Associated Natural Gas unequivocally demonstrates that this Commission in an ACA review proceeding has heard and decided issues similar to the issues raised by Public Counsel and Staff in this proceeding.  At page 28 of its Report and Order the Commission states:

Staff states that it opposes the recovery of past interruptible transportation TOP costs because there was no tariff in existence to collect these costs for all four of the ACA periods being reviewed.   The adjustments made by Staff reflect the exclusion of the interruptible transportation TOP allocations.  According to ANG, there are approximately $700,000 of TOP costs to be recovered from these customers. (Emphasis added).

In deciding the issue in Staff’s favor the Commission at page 34 of its Report and Order stated:

For the foregoing reasons, the Commission determines that TOP costs which should have been recovered from interruptible transportation customers but which to date have not been recovered because of the lack of an appropriate tariff may not be recovered by ANG, either now or in the future.  TOP charges incurred after the effective date of an appropriate tariff authorizing collection of these costs from interruptible transportation customers may be recovered in the future on a prospective basis.

This case demonstrates that the Commission does not limit itself to only “prudence” adjustments in the context of ACA review proceedings.


In the Matter of Laclede Gas Company, GR-96-191 8 Mo. P.S.C.3d 120 (1999) also supports Public Counsel’s belief that alleged tariff violations and provisioning of unauthorized service are appropriate issues to be raised in an ACA review proceeding.  In its Report and Order in Laclede the Commission states “. . .  the only issue presented to the Commission is whether Laclede’s accounting of the proceeds from these off-system sales was appropriate and consistent with its tariffs.”  Id.  In its conclusion of law the Commission stated “[t]he controlling issue herein is decided on the basis of Laclede’s tariffs.” Id. at 123.  While ultimately ruling against the Staff and Public Counsel, the Commission did so based upon its review of Laclede’s tariffs not on the basis that Staff or Public Counsel did not allege Laclede had been imprudent.  


In fact, SMGC cites to the Laclede case at page 21 of its brief stating “. . . the Commission addressed a similar situation where Laclede’s PGA/ACA tariffs did not specifically address how off-system sales would be treated in the ACA review process.”  However, SMGC incorrectly claims the Commission applied the “traditional prudence standard” in rejecting Staff’s proposed adjustment. (SMGC Brief at p. 21).  SMGC is simply wrong in its assertion that the Commission rejected Staff’s proposed adjustment based upon the “traditional prudence standard.”  The Commission decided the issue “on the basis of Laclede’s tariffs.” Laclede at 123.


Most recently, the Commission issued its Report and Order in Case No. GR-2001-387 and GR-2000-622 In the Matter of Laclede Gas (April 29, 2003).  In that case the Commission determined Laclede was not entitled to retain approximately $4.9 million in proceeds from the sale of call options in the winter of 2000-2001, under the Overall Cost Reduction Incentive provisions of the Company’s Price Stabilization Program.  The Commission made this determination not on the basis of the “traditional prudence standard” but based upon the Commission’s own review of Laclede’s tariffs stating “. . . in this case the Commission is reaching its decision entirely upon the basis of its conclusions of law about the meaning of the words of a tariff and a stipulation and agreement.” (Slip. Opin. p. 22).  Once again the Commission has demonstrated that it will not be straightjacketed into only a “traditional prudence review” undertaking while conducting an ACA review proceeding.


SMGC’s request that the Commission “deny the Staff’s proposed disallowance as beyond the scope of this ACA case” (SMGC Brief at p. 39) should be rejected.  To accept SMGC’s proposal would make ACA review proceedings unnecessarily limited in scope and require Staff or Public Counsel to look the other way when unauthorized or illegal actions are uncovered during the ACA audit.  Doing so would be poor public policy and would deny the Commission an important tool to ensure that natural gas utilities complying with the Commission approved tariffs.


B.
The burden of proof.


At pages 15 through 19 of its brief SMGC sets out its belief as to which party has the burden of proof in an ACA review proceeding.  Again SMGC is laboring under the misconception that the only adjustment that parties can propose in an ACA review proceeding is a so-called prudence adjustment.  Based upon this erroneous belief SMGC correctly expounds on the burden of proof and persuasion when the Commission is faced with an adjustment predicated upon imprudent action by an LDC.  Unfortunately for SMGC Public Counsel is not recommending an adjustment be considered due to imprudent action as that term is typically used in ACA review proceedings.  Public Counsel believes that SMGC has directly violated its Commission approved transportation tariffs and has offered an untariffed and unauthorized service – “transportation internal.”


As discussed in Public Counsel’s Initial Brief at page 6 the proper way to determine whether or not SMGC is complying with its tariffs is to analyze SMGC’s tariffs in the same manner as a statute. Allstates Transworld Vanlines Inc. v. Southwestern Bell Telephone Co., 937 S.W.2d 314, 317 (Mo. App. 1996).  The words of SMGC’s tariffs, as the words of a statute, should be given their plain and ordinary meaning. State ex rel. Riordan v. Dierker, 956 S.W.2d 258, 260 (Mo Banc 1997).  Utilizing these basic principles the record evidence in this case coupled with the plain language contained in SMGC’s tariffs demonstrates that SMGC’s provision of “transportation internal” service is wholly contrary to SMGC’s Commission approved transportation tariffs and constitutes an unauthorized service offering by SMGC.


C.
A new class of customers

SMGC claims at pages 22 through 24 of its Brief that it did not create a new class of customers “transportation internal.”  SMGC alleges from its perspective “these customers were transportation service customers which were taking transportation service, pursuant to the terms of SMGC’s transportation tariff.”  However, the record evidence demonstrates that the two “transportation internal” customers were not normal transportation customers as contemplated by SMGC’s tariffs.


The record evidence demonstrates that normal transportation customers as contemplated by SMGC’s tariffs are responsible for procuring their own gas supply (Ex. 9, p. 15, l. 14-25).  The record evidence demonstrates that normal transportation customers as contemplated by SMGC's tariffs are responsible for securing their own transportation capacity on the interstate pipeline. (Tr. p 124, l. 10-24).  The record evidence demonstrates that these two “transportation internal” customers did not wish to become normal transportation customers as contemplated by SMGC’s tariffs because they did not feel comfortable dealing with third-party marketers and they did not have the in-house expertise to acquire their own gas supply. (Ex. 9, p. 15, l. 8-13; p. 63, l. 20-25; p. 64, l. 1-2). 


The record evidence demonstrates these two “transportation internal” customers did not procure their own gas supply. (Tr. p. 117, l. 8-17).  The record evidence demonstrates these two “transportation internal” customers did not secure their own transportation capacity on the interstate pipeline. (Tr. p. 119, l. 6-9).  In fact, witness Klemm admitted these two “transportation internal” customers were not even required to pay for the transportation capacity on the interstate pipeline other ratepayers paid for that. (Tr. p. 118, l. 16-25; p. 119, l. 1-5).  These undisputed facts unequivocally demonstrate that the two “transportation internal” customers were not transportation customers pursuant to the terms of SMGC’s transportation tariff.


At page 23 of its Brief, SMGC asserts “[m]erely because the company segregated the revenues and costs associated with these contracts under the heading ‘Internal Transport Activity” in its workpapers does not transform these transportation customers into a ‘new class of customers.’”  It is not “merely” because SMGC accounted for these customers as a separate customer class that Public Counsel believes they are a separate unauthorized class of customers.  However, such accounting treatment coupled with the undisputed fact that these two customers were not required to procure their own gas; were not required to secure or pay for transportation capacity on the interstate pipeline and the customers themselves did not want to be transportation customers as contemplated by SMGC’s tariffs leads to the inescapable conclusion that these customers are a separate and distinct class of customers for which SMGC has not received Commission approval.  Witness Klemm recognized that for SMGC to create a new customer class it would have to first receive Commission approval. (Tr. p. 63, l. 12-16).


If SMGC is correct in its assertion that these two customers were taking service “pursuant to the terms of SMGC’s transportation tariffs” SMGC’s treatment of these two customers is in direct violation of Section 393.140(11) RSMo.   Subsection 11 of 393.140 provides in pertinent part:

No corporation shall charge, demand, collect or receive a greater or less or different compensation for any service rendered or to be rendered than the rates and charges applicable to such services as specified in its schedule filed and in effect at the time; nor shall any corporation refund or remit in any manner or by any device any portion of the rates or charges so specified, nor to extend to any person or corporation any form of contract or agreement, or any rule or regulation, or any privilege or facility, except such as are regularly and uniformly extended to all persons and corporations under like circumstances.

The record evidence demonstrates that SMGC has other traditional transportation customers. (Tr. p. 79, l. 3-15; p. 125, l. 8-11).  However, those customers are required to procure their own gas and secure and pay for their own interstate pipeline transportation. (Tr. p. 124; l. 4-25; p. 125, l. 1-13).  Only these two customers were extended the “transportation internal” service (Tr. p. 94, l. 12-19), that is different from traditional transportation service.  Subsection 11 specifically prohibits SMGC from extending “any form of contract or agreement . . . or any privilege . . . except such as are regularly and uniformly extended to all persons and corporations under like circumstances.”  In this proceeding, SGMC extended the option of “transportation internal” to these two customers and did not extend that offer to all transportation customers.  The purpose of the Public Service Commission law is to secure equality in service in rates for all who need or desire these services and who are similarly situated. May Department Store Co. v. Union Electric Company, 107 S.W.2d 41, 49 (Mo. 1937).  To approve SMGC’s use of “transportation internal” as authorized pursuant to its transportation tariffs would result in a violation of subsection 11 of 393.140 because all transportation customers were not given an opportunity to participate in the transportation sub-class “transportation internal.”


D.
Bundled Service

SMGC asserts in its Brief at pages 25 through 27 that it did not provide these two “transportation internal” customers a bundled service.  In an attempt to persuade the Commission that SMGC did not provide a bundled service, it points to the fact that these customers received two bills – one for transportation service and one for gas supply.  So what?  The fact that SMGC provided two bills as opposed to one does not in anyway change the bundled nature of the service provided.


The undisputed record evidence demonstrates that SMGC provided gas supply for these customers (Tr. p. 117, l. 8-12); utilized SMGC’s transportation capacity on the interstate pipeline (Tr. p. 118, l. 22-25; p. 119, l. 1-5) to transport the gas supply and delivered it using SMGC’s distribution system.  These customers received a bundled service.  SMGC witness Klemm admitted SMGC was providing a bundled service:


Q.
Okay.  Let’s do it that way.  Isn’t it true that from -- under both of these, that it exactly what Southern Missouri Gas does, from the – where the gas comes into the pipeline all the way to the burner tip, from the wellhead to the burner tip, that’s the same under both of these; isn’t that correct?


A.
The only difference – and I think this is the key point – is that under the transportation service where Southern Missouri was providing the gas supply was that there was separate invoices for the commodity piece and a separate invoice for the transportation rates.


Q.
Okay.  I’m not talking about bills, Mr. Klemm.  We’re talking about the service.  They are the exact same service, correct?


A.
Essentially I would agree with you that they are the same or very similar service.

(Tr. p. 110, l. 9-23)

In response to a question from Commissioner Murray witness Klemm acknowledged that “transportation internal” service was a bundled service in terms of physical gas. (Tr. p. 128, l. 18-25; p. 129, l. 1-2).


It is not the fact that a customer receives two bills that makes a service “unbundled.”  To be “unbundled” a customer must be responsible for securing some element of the service – gas supply or interstate pipeline capacity.  Here, these two customers received one-stop bundled service from SMGC.  The two bills are merely a sham in an attempt to disguise the true nature of the service provided by SMGC.  SMGC’s “transportation internal” service is the antithesis of transportation service.  Simply put, “transportation internal” service has all of the physical characteristics of bundled gas service.


SMGC at page 26 claims the “only real difference” between “transportation internal” service and “other transportation customers is that SMGC, rather than a third party marketer, is the entity that sold the gas” to these customers “at the Williams-SMGC interconnect.”  Public Counsel disagrees.  SMGC conveniently forgets to mention that other transportation customers are required to secure and pay for capacity on the interstate pipeline to transport the gas supply to the interconnect with SMGC’s distribution system.  That’s entirely not the case for “transportation internal” service customers.  SMGC secures the interstate pipeline capacity and the other ratepayers pay for that capacity being utilized by the “transportation internal” customers.  Witness Klemm confirmed this fact under cross-examination:


Q.
And it is correct during this ACA period that the gas that SMGC procured for these transportation internal customers were transported over the interstate pipelines utilizing the transportation capacity on Williams Central Pipeline at that time that SMGC had in place?


A.
Yes, that is correct.


Q.
And that transportation capacity was paid for by ratepayers, correct?


A.
Yes.


Q.
And so these internal transportation customers were not required to get their own transportation capacity on Williams Central Pipeline; isn’t that correct?


A.
That is correct, they were not required to.

(Tr. p. 118, l. 22-25; Tr. p. 119, l. 1-9).

This fact alone demonstrates that “transportation internal” service is a completely different service than normal transportation service as contemplated by SMGC’s Commission approved tariff sheet nos. 6 through 18 inclusive.


E.
Tariff Sheet No. 15


At pages 27 and 28 of its Brief, SMGC asserts that it cannot be violating the “Nominations” provision of tariff sheet no. 15 because it has not agreed in writing or otherwise to serve as the agent for the two “transportation internal” customers for nominating transportation volumes.  Huh?  If SMGC is not nominating these two “transportation internal” customers’ transportation volumes, who is?  


The record evidence establishes that SMGC is totally responsible for securing the gas supply and the transportation capacity on the interstate pipeline. (Tr. p. 117, l. 8-12; p. 11, l. 22-25; p. 119, l. 1-6; Ex. 9, p. 71, l. 4-20).  This responsibility includes “purchasing transportation volumes on behalf of the customer.”  Unfortunately, SMGC’s tariff sheet no. 15 clearly states “[i]n no event will the Company, in its role as agent, purchase transportation volumes on behalf of a customer.”


SMGC asserts there is no “agency relationship in any of the contracts between SMGC and these transportation customers.”  Wrong.  First witness Bill Walker admitted SMGC was acting as an agent for these customers in his memo to the file. (Sch. 3, Ex. 5).  Second, an agent is defined as “a person authorized by another to act for him.” Black’s Law Dictionary, 4th Ed. Rev. p. 85 (1968).  Agency includes every relationship in which one person acts for or represents another, by the latter’s authority. Noren v. American School of Osteopathy, 2 S.W.2d 215, 220 (Mo. App. 1928).  In these transactions, SMGC was acting on behalf of these two “transportation internal” customers in procuring their gas supply and securing their transportation capacity.  In fact, paragraph 5 of all of the Gas Transportation Agreements clearly denoted SMGC as a third-party marketer (Ex. 15, H.C. Sch. 2-5; Sch. 2-12; Sch. 2-19) on behalf of these two customers.


Moreover, the record evidence demonstrates that these two customers were certainly not nominating any transportation volumes.  Both customers lacked the in-house expertise to acquire their own gas supplies. (Ex. 9, p. 78).  Indeed, SMGC candidly admits it provided these customers transportation service with gas supplies. (Brief at p. 10).  Obviously, SGMC was purchasing transportation volumes on behalf of these two customers in violation of its tariffs.


In order to avoid the result dictated by the clear and unambiguous requirements of the “Nominations” section of tariff sheet no. 15, SMGC offers the opinion of witness Klemm as to the meaning of tariff sheet no. 15.  However, witness Klemm is not competent to offer such an opinion because he is not an attorney. (Tr. p. 101, l. 24-25; p. 102, l. 1-4).  Moreover, witness Klemm attempts to create ambiguity in the “Nominations” section of the tariff where no such ambiguity exists.  Where language of a tariff is clear and unambiguous, there is no room for construction. Welch v. Eastwind Care Center; 890 S.W.2d 395 (Mo App 1995).  The “Nominations” section of tariff sheet no. 15 does not allow SMGC to purchase transportation volumes on behalf of any customers.  This prohibition is clear and unambiguous.


The “Nominations” section of tariff sheet no. 15 specifically prohibits SMGC from purchasing transportation volumes on behalf of a customer.  The language says “[i]n no event.”  This is a blanket prohibition.  SMGC cannot avoid the clear meaning of this tariff by selling the transportation volumes as part of a Gas Supply Agreement.

F.
Federal Preemption


At pages 37 through 39 of its Brief, SMGC asserts that “adoption of Staff’s proposed adjustment in this proceeding would be an unlawful interference with interstate commerce.”  Public Counsel is not suggesting that SMGC may not participate in unregulated activity without first seeking prior approval from the Commission.
  Public Counsel is arguing that SMGC is violating its Commission approved tariffs to set state specific rates.  Those tariffs are clearly within the Commission’s jurisdiction to determine.  Certainly, SMGC is not arguing that this Commission does not have authority to determine whether or not SMGC is complying with or ignoring Commission approved tariffs.  Certainly, SMGC is not arguing that it is not a gas corporation subject to this Commission’s jurisdiction.


It is uniquely within the Commission’s jurisdiction to determine whether SMGC is complying with Commission approved tariffs.  It is uniquely within the Commission’s jurisdiction to approve the customer classes under which SMGC provides service.  Importantly, SMGC is not providing this “service” to these two “transportation internal” customers as a separate and distinct entity.  SMGC is providing this service while it is a regulated local distribution company.

III.
CONCLUSION


Because SMGC’s provision of “transportation internal” service is not authorized by tariff and in direct violation of SMGC’s Commission approved tariffs, the Commission should accept Staff witness Bailey’s adjustment to decrease the firm sales ACA balance by $99,199.
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� Public Counsel agrees that the quoted passage from Associated Natural Gas sets out a two-part test for prudence adjustments made during an ACA review proceeding.  Public Counsel specifically disagrees with SMGC’s assertion that the only adjustments that can be recommended in an ACA review proceeding are prudence adjustments.


� Ironically, accepting SMGC’s argument that Staff’s adjustment is “beyond the scope” of an ACA proceeding means the Staff, Public Counsel or any other party would have to file a complaint alleging a tariff violation.  Staff has done this and SMGC has complained about that.


� SMGC’s gas supply and transportation agreements are the written agreements discussed in the “Nominations” section of tariff sheet no. 15.


� If SMGC is going to act as a marketer of gas in Missouri, it must comply with Section 393.298 RSMo. Supp. 2002.  Public Counsel agrees with Staff that SMGC has failed to comply with the requirements of 393.298.
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