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ENVIRONMENTAL LIABILITY AGREEMENT

ENVIRONMENTAL LIABILITY AGREEMENT (the “"Agreement”}, dated as

of January 31

» 1954 between WESTERN RESOURCES,
INC., a Kansas corporatlon (“"Seller”) .and SOUTHERN UNION COMBANY,
a Delawaxe-ccrpuratinn ("Buyeazr"}.

WHEREAS, Seller and Buyer have entered into an Agreement for
Purchase of Assets dated as of July 9 ,1593, (the "Asset Purchase
Agreement”"), In which this Agreement is incorporated by reference
pursuant to Article XIII of the Asset Purchase Agreegment; and

WHEREAS, Buyer aﬁd Seller desire to provide a framework for
the llability of the partles for Environmental Clalms and for the
sharing of Environmental Costs;

NOW, THEREFORE, in cnnbide;atlun thereef and of the respective
covaenants, repregentations and warraﬁties hersin contiined, tho
parties agree as follows:

Article 1. ASSUMPTICON CF LIABILITY. Except as hereinaliter
provided, Buyer hereby [a) assumes and.agrees to be responsible for
all Envirconmental Clalms now pending or that may hereafter arlse
with respect to the Assets and the Business and (b) agrees to pay,
perfﬂfm and discharge, as and when due &nd payabls, all
Environmental Costs with respect to such Epnvironmental Claims.
Buver hersby agrees, except as herein provided, to indemnify and
hold Seller harmless from and against all Environmental Claims and
Environmental Costs which Buyer has assumed or agreed to be

respensible for pursuant to this Article 1. The progedures. Set
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forth in Section 12.02 of the Asset Purchase Agreement concerning
recovery of costs for matters subject to indemnification are
incorporated herein by reference and made a part hereof, and Sellar

and ‘Buyer agree to comply with the procedures set foarth in said

Section 12.02 in making any claim relating to indemnlfication. For

‘the purposes of Buyer's assumption of liablility, agreemant to pay,

perform and discharge and to indemnify set fortH in this Arcicle 1
Article Z{c)(v) and Article 2(d) only, the term "Environmental
Claim" .shall include, in addition to thoSe claims which are
included within “such term as defined in the Asset Purchase
Agreement, any and all such eclaims and other matters hersafter
arising which are based In whole or in part upon (A} any amendment
or modification which occurs after the C(Closing Date of any
Environmental Law which is extant on the Closing Date; (B) any law,
statute, ordinance, rule, regulation, order or determination of any.
governmental authority or agency enacted or adopted after the
Clozing Date which would, if such law, statute, u:dinance, rule,
regulation, order or determination were in effect an the Clesing
Date, be an Envircnmental Law; or (C) any change in intezpretation
of any Environmental Law after the Cleosing Date by any court or by
any govermmental agenclies having auvthority to enforce such
Environmental Law.

Article 2. DEF.INITIDR OF COVERED MATTERS. [a) De‘#inition. © As
used herein, the term "Covered Matters" shall mean and refer tao
all Environmental’ Claims and Environmental Costs related to the

Aszets or the Business whicgh (1) &8rise out of or are based upon
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Environmental ‘Laws, and (1i) are ' not included in Assumed
Ligbilities.
() Newly Discovered Matters. Coversd Matters that are

discovered by Buyer prior to the date which is twe (2) years
following the date of this Agreement shall be subject to the co=zt
sharing preovisions contained herein. All Cavered Matters
disceverad by Buyer more than two {2} vears following the date of
this Agreement shall be the sole responsibility of Buyer.

(c) Shared Liabillity. (i)} Insurance First Lins of Re=covery.
Seller shall undertake, at its sols expense, to conduct an
Environmental Iﬁsurance hr;haealugy Survey {"Survey") for all
Plants and other lecations identified on Schedule .18 of the asset
Purchase Agreement within thirty (30) days of the Clasing Date and
promptly theresafter provide Buyer with the results of the: Survey.
To the extent that Seller may lawfully do so without adversely
affecting the insurance cbvéraga disclosed by the Survey, Seller
hereby agrees that the insurance coverage disclosed by that Survey
shall constitute the first line of recoverv. For any Covered
Matter discovered by Buyer after Closing, Buyer shall as promptly
‘as possible after the discovery of such Covered Matter provide
notice of such discovery, tngether with 211 factual information and
coplies of all notices; environmental assessments,; reports and other
information; to Seller's Environmental Services Department so as to
allow Seller to provide prompt and timely notice to the appropriate

insurance carrier or carriers . identifled in the Survey. The parties

thereafter agree to cooperate in the filing and prosecution of

Lis
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claims with the appropriate insurance C&I’I:igrEE} i & manner that

the parties mutually agree so as to expeditiously prosecute such

claims. Amounts recovered from such insurance carrier{s} from the

prosecution of such claims shall, after allowance for Selier!s post
closing outslde legal fees and other reasonable out cf pocket
expenses, bg_paid to Buyer. In the event insurance recovery lis
Protracted,. the parties gshall accelerate the shared cost provisions
of  subparagraphs =8 Jif s thrcugh. (7Y crediting subsequent
insurance or PRP contributions to the parties as their interests
appear in subparagraphs (iv) and (V).
(1i) Potentially Responsible Pariy First Line of Recovery.

In those instances where other Potentially Responsible Parties
(PEPs) are idenﬁified Ifor purposes of cost sharing in the
remediation of anf site, amounts recovered from such PRPs shall,
after allowance for Buyer and Sellec's post clos_j_ng ceutside lagal
fees and other reascnable cut of pocket expenses, be paid td Buyer
and credited against the cost incurred with respect to such
reguired remedf{ation. In the event PRP recovery ls protracted, the
partles shall accelerate the sharing of cost ‘as- provided for in
subparagraphs (c)(1ii) through (v) hersof, crediting subseguent
insurancé or PRF contributions to the parties as their interests
app=ar in subparagraphs (iv) and (v).. If éeller and Buyer agree
to so accelerate the sharing of costs, then Seller 5hall; prioz to
the application of any subseguent insurance proceeds or PERP

contributions, be entitled to receive reimbursement of amounts

advanced under subparagraph (c)({v} for pest-closing costs incurred
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in connection with Covered Matters as Provided herein pursuant to

said subparagraph.

(1ii) Recovery of Remediation Costs through Regulated fast of

Service. In addition to seeking the relief contemplated undar

subparagraphs (c){i}) or [(ii), Buyer shall reguest from the
appropriate regulatory ageacy having jurisdiction in the stats

where any remediation site is loucated for autnority to include the

cost [ncurred by Buyer in connection with_the remediation of such
site, above that recovered under subparagraphs (c)(i) or (ii), in
its applicable rates or other charges for service. Notwithstanding
anything to the contrary contalned in this Agreement, Buyer shall
retain complete discretion as to the timing of any filings with the
appropriate regulatory agencies and may sesk to resover such amount
in rates either before or after the recovery of any amounts
pursuant to any other provision of this agresement. Buyer shall be
deemed to have recovered in ité'applicable Tates or other chdrges
for service an amount egual to the greater of (A) the amcunt
actually authorized for inclusion in Buyer's applicable rate or
other charges for service reflected in tarlffs, or (B} the amount
which would be recovered if Buyer would have been authorized to
incliude in its applicable xrate or gther chacges for service
reflected in tariffs an amount which would have heen authorized for
such inclusion L{f Buyer's reﬁuest for inclusion had been accorded
the treatment accorded similar expenditures under similar facts and

circumstances by the applicable regulatory agency.

{ivw] Buyer's Initial seole Liability Amount. Uporn exhaustion
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of relief confemplated under Subparagraphs_{c}{;}, (i1} and 455 5

Buyer shall thereafter be Solely liable (as hetween Seller and

Buyer) for the payment of costs incurred by Buver or Sesller in
connection with Covered Matters in gxcess of the amounts received

by Buver under subparﬁgraphs (cy{i);, (1i) and (iil) 4o the

aggregate amount of Three Million Dulla:s:{$3.ﬂﬂﬂ,ﬂﬁ0.ﬂﬁ}, without

regard to the number of claims Concerning Covered Matters reguired I

Lo reach said amount. : '
{v). Buyer/Seller Shared Liability Amount. Upon exhaustion of '
relief contemplated under subparagraphs (<) (L) through (iv}, Buvyer

and Seller shall share equally in payment of costs incurzed by

Buyer in connectlon with Coverad Matters in 2xcess of the amounts

received by Buyer under subparagraphs () (1) through {(iii) {or paid

hy Buyer under subparagraph {c)(iv)) to a maximum aggregate amount

h

of Fliteen Million Dollars (%15, 000,000-00), withnpt regard to:-the

number of claims concerning Covered Mattars reguired to reach said

amcunt. Notwithstanding anything to the contrary herein, Seller's
total liability for Covered Matters shall be limited to the amount
of Sevén Million Five Hundred Thousand Dollars gsT,SGG,GQU‘DO}, and
Buyer shall indemnify and hold Seller harmless with respect fo all
claims, costs, demands and liabilities with respect to all other
Covered Matters. .

{d) Limitation on Seller's Liability. Sellerts liabllity
under Subparagraph (c) abave shall terminate -upon that date (the
"Termination Date") which is fifteen (15) years after the Closing

Date. From and after the Termination Date, Seller shall Rave no
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further ebligations or responsibilities with respect to all other
Covered Matters.
(e} Costs Incurred by Euy'er and Seller. For the Purposes of

thils Agreement, Seller and_auyer agree that tHe costs incurred by
Buyer or Saller with respect to Covered Matters for which the Gther
party.is liable pursuant to.Eubparagraph (e} above shall include
only costs and expenses actually paid te unrelated third parties,
and in no event shail Buyer or Seller be respmnSiEle for nor shall
either party receive credit far {1} pPre-elosing costs Or expenses,
or (i11) any costs or expenses paid with espect Lo any of either
pariy’s emplcoyees or any of either party's overhsad. Each party
hereby agrees to use 1Lts best reasonanle efforts to control costs
incurred for which the other party may be réspcnsihle and shall
prévide such other party with quarterly reports of costs incurred.

(£} Duty te Consult. Buyer and Seller shall at all times
consult with and keep each other apprised of all activities and
costs Incurred in connection with Covered Matters, and Eﬁye: and
Seller shall indemnify and hold the other party harmless from any
unreasonable expense incurred. Eacsh party shall apprizse the others
party of those respective activities on a quarterly intercval on all
actlive Covered Matters,

(g) Standstill Agreement, In the event sither Buyer or Seller
is notified that they or either of them is asked to respond as a
Potentially Responsible Party ("PRP") under any federal, state or

local law or regulation with reégard to & Covered Matter, the party

receiving such notice shall notify the other party ¢f the receipt
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af such notice, and shall deliver a copy: of all

notices and

documents received, within ten (10) business davs after receipt,

With regard to Coversd Matters, Buyexr and Seller sach coevenant and

agres not ta sue’ the other Gr'nttempt in any manner to aveid

responsibility as a PRP by seeking or attempting to shift or

allocate responsibility to the other. Buyer and Seller agree

to
cooperate in the identification of all other PRPs for pPurposes of
participation, remediation cost gharing and liability to regulatory

agencies.

Article 3. MISCELLANEOUS. {a) Dispute Resclution. No party
to this Agreement shall be entitled to take legal action with
respect to any dispute relating hereto until it has complied in
goed faith with the following alternative dispute resclution
procedures, provided however, this Article shall not apply to the
extent it is deemed necessary to take legal action immediately to

preserve a party's adequate remedy,

(1) MNegotiation. The parties shall attempt promptly and in
good falth te resclve any dispute arising out of or relating to
this Agreement, through negatiations between Igpresentativas who
nave authority to settle the controversy. Any party may give the
other party written notice of any such dispute rnot resolved in the
nermal course of such negotiations. Within twenty (20) days after
delivery of the notice, representatives of both parties shall meet
at a mutually acceptable time and place, and thereafter as often as
they reasonably deem necessary, to exchange informatien and to

attempt to resolve the dispute, until the parties conclude that the
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dispute «cannot be resolved through unassisted negotiation.

Negotiations extending sixty (60) days after notice shall be deemed

at an impasse, unless otherwise agreed. by the parties:

If a negotiator for a party hersto intends toc be accompanied

2t a meeting by an attorney, the other negotiator(s) shall be given
at least ten (10) business days' notice of such int
alssc be accompanied by an attorney.

this=s Article are confidential and shall be treated as compromise

and settlement negotiations for purpeses of the Federal and state

Rules of Evidence.

_(41) ADR Procedure. ' If a dispute with more than $100,000.00
at issue has not been resolwed within sixty (60) days of the
disputing party's notice, a party wishing resclution of the dispute

("Claimant") shall initiate assisted Alternacive Dispute Resoclution

(ADR) procesdings as described in this Article. Onee the Claimant

has notified the other ("Respondent”) of a desire to initiate ADE
proceedings, the proceedings shéll be governed as follows: By
matual agresment, the partiES-ﬁhﬂll.ﬁelEct the ADR method they wish
to use. That ADR method may include arbitration, mediaticn, mindi-
trial, or any other method which best suits the circumstances of
the dispute. The parties shall agree in writing to the chosen ADR
method and the procedural rules to he followed within thizty (30)
days after receipt of notice of intent to initiate ADR proceedings.
To the extent the parties are unable to agree on procedural rules
in whele or in part, the current Center for Public Resocurces (CPR)

Model Procedure for Mediation of Pusiness Disputes, CPR Model Mini-
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trial Procedure, or CPR Commercial Arbitration Ruies——whichevér
applles to the chosen ADR method--shall control, to the extent such

rules are consistent with the provisions of this Article. If the

parties are unab;e Lo agree on an ADR method, the method shall be

arbitration.

The partieﬁ shall seléct a single neutral third pazty f(a
"Neutral”) to preside gver the ADR proceedings, by the following
procedure: Within fifteen (15) days after an ADR method ig
established, the Claimant shall submit a 1list af five (5)
acceptable Nsutrals to the Respondent. Each Neutral listed shall
be sufficiently gqualified, including demonstrated neutrality,
experience and competence regarding the subject matter of the
dispute. A Neutral shall be deemed to have adeguate expexience if
an attornsy or former judge. Hone of the Neutrals mayv be present
or former employees, attorneys, or agents of either party- Tha
list shall supply information about each HNeutral, including
address, and relevant background and sexperience [inclﬁdinq
education, empleyment history and prior ADR assignments). Within
fifteen (15) days after receiving the Claimant's list af Reu:;als,
the Respondent shall select one Neutral from the list, if at least
one Iindlividual on the list is acceptable to the Respnndent.. 1-F:
nene on the list are acceptable to the Respondent, the Respondent
shall submit a list of five (5) Neutrals, together with the above
background information; to the Claimant. Bach of the Neutrals

shall meet the conditions stated above regarding the Claimant's

Meutrals. Within - fifteen {15) days ‘after receiving the

AT
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Respondent's 113t of Neutrals, the Claimant =shall select one

Neutral, if at least one individual on the list is acceptable tgo

the . Respondent. If none on the list are acceptable to the

Claimant, then the parties shall request agsistance frem the Center
‘for Public Resources, Inc., to seleect a Neutral.

The ADR proceeding shall take place within thirty (30) days
after the Neutral has been selected. The Neutral shall issue a
written decision within thirty (30} days after tha ADE proceeding
is complete. Each party shall be responsible for an egual share of
the costs of the ADR proceeding. The parties agres that any
applicable statute of limitations shall be tolled during the
bendency of the ADR proceedings, and no legal action may be brought
in connection with this agreémEnt'during the pandenoy of an ADR
proceeding.

.The Neutral's written decision shall become final and binding
9n the parties, unless a party objects in writing within thirty
{30} days of receipt of the decisicn{ The objecting party may then
file a 1lawsuit in any courzt allowed by this Contract. The
Neutral's written decision and the record of the pProceeding "shall
be admissible in the objecting party's lawsult.

{(b) Incorporation By Reference, This Agreement constitutes a
part of the Asset Purchase Agreement dated ?Hﬁ¥ 7, 1993 between
the parties,

{c) Savings Provision. This Agreement, and +the terms,
provisions, covenants and agreements ¢ﬂntain§d herein, shall

11

Schedule KKB-16
Page 11 of 12




02,24/04

TUE I0:58 FAX 570 520 2402 . SUC - LEGAL

survive the Closing.

(d) Defined Terms. all terms used herein as defined terms and
not defined herein shall have the meaning get forth in the Aszet
Purchase Agreecment.

Article 4. WARRANTIES AHND EEPBESENT.HTIOHE CONTATHNED XN TEE
ASSET PURCHASE AGREEMENT. Notwithstaoding any provision that may
be contained in this hﬁreeﬁent or the Ammet Purchame Agreement to
the contrary, thg terms and the conditioms of thisa Agreement ahall
not -affect, or in any way limit, any claim for an Indemnifiable
Logg that Buyer may have arising out of any breach of the Seller’s
warranties and representations contained in the Asset Purchase
Agreement, includipg, but not limited to Section 6.1B thereof, and
not withstanding the provisiops of Axrticle ZII, Loegs in the event
of a breach of the warranties and representations contaimed in
Section &.18 in the game WANDET 38 provided for other Indemmifiable
Losses under Article XIT of the Asset Purchase Agreement.

IN WITMESS WHEREQF, The parties hereto have duly ewxecuted this
Agreement ag of the date firgt above written.

THIS AGREEMENT CONTAINS A BINDING ARBITRATION PROVISION WHICH

MAY BE ENFORCED BY THE PBARTIES.

STitles S

{
CES o~ INC.
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A CD with electronic files providing background information drawn from public records has been placed in
the MPSC staff workroom at MGE's offices. In addition, MGE provides the Tollowing information:

1.

WITH REFERENCE TO THE AGREEMENT FOR PURCHASE OF ASSETS AND
ENVIRONMENTAL LIABILITY AGREEMENT BETWEEN SOUTHERN UNION CO. AND
WESTERN RESOURCES INC., WHAT AGREEMENTS WERE MADE FOR THE LIABILITY OF
THE MGP SITES? PLEASE PROVIDE A COPY OF THESE AGREEMENTS,

Answer: Copy provided under seal,

WHAT COSTS ARE ASSOCIATED WITH THE MGP SITES AND WHAT IS THE COMPANIES
ESTIMATE OF ITS LIABILITY?

Answer: A schedule detailing both comporate and MGE costs is provided under seal. The
Company does not have a cument estimate of its futura liability.

HOW MANY MGF SITES OR LOCATIONS IS THE COMPANY RESPONSIELE FOR AND/OR
OWN?

Answer: A list of potential sites is provided under seal,

WHAT DETERMINATIONS HAVE BEEN MADE TO WHETHER MGE HAS ANY LIABILITY FOR
THESE SITES?

Answer: Mo final determinations have been made. Such determinations are typically made
through the litigation or setlement process in the event remediaiion is necessary at a given site. If
MGE s held responsible for a given site, MGE will pursus recovery from available potentially
responsible parties, insurance procesds or Westermn Resources, Inc.

HOW MUCH OF THE MGP FACILITIES OR DISTRIBUTION SYSTEM IS STILL IN USE TODAY?

Answer: MGP facilities are no longer in use. No determination has been made as to whether or
not facilities used to distribute manufactured gas are used today to distribute natural gas.

DOES MGE OR WESTERN RESOURCES HAVE INSURANCE THAT WILL COVER PARTIAL
OR COMPLETE RECOVERY FOR THESE EXPENDITURES?

Answer: MGE does not have current property or liability policies that will fully ar partially cover past
or fulure expenditures at the sites. MGE shares historical coverage with Wastern Resources
relating to the sites formerly owned andior operated by The Gas Service Company. This coverage
is being Investigated. To date, no carrers have agreed to fully defend and indemnify MGE for its
potantial future liabilities related to any of the sites. Partial recoveries have been received, but it is
uncertain whether any future payments will be made by any insurance companies.

WHAT IS THE TOTAL AMOUNT OF EXPENSE ACCRUED AND AMOUNT OF CASH PAID OUT
BY THE COMPANY FOR THE MGP ENVIRONMENTAL CLEANUP SINCE 19947

Answer: Since 1994, MGE has been able to utilize the $3 million environmental liability reserve
created through purchase accounting in 1984 and various environmental insurance recowvaries, to
cover any outside expenditures related to MGP environmental cleanup. Cash paid out by the
Company for MGE Manufactured Gas Plant environmental cleanup from 1994 to June 30, 2003
has approximated $5,273,000. These cosis relate to assessment, remediation, permits, legal,
waste, communications, monitoring, survey and other miscellaneous ifems.
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