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Introduction


The Office of the Public Counsel asks the Public Service Commission to overrule Missouri Gas Energy's Motion to Exclude Certain Testimony and Opinions of David Murray.  In the guise of a motion to exclude evidence based on the competency of Staff expert witness Mr. Murray, MGE in effect seeks a PSC determination on the credibility and evidentiary weight that the PSC should give the Staff's expert financial witness' prefiled testimony prior to the rate case hearing.  The motion tries to distort the real issues by framing the PSC’s discretion to make factual determinations and findings on a witness' credibility as a legal question on admissibility of the expert witness' testimony. 

In its motion, MGE acknowledges Section 490.065, RSMo 2000 as the controlling statute on the admissibility of expert opinion evidence, but then ignores almost every state court appellate case applying the statute in favor of the citation of federal case law based on the Federal Rules of Evidence 702 and 703.  Recent Missouri Supreme Court and Court of Appeals decisions direct counsel to look not to federal evidence cases on the admissibility of expert opinion evidence, but instead to Missouri's statute on expert testimony, Section 490.065, RSMo 2000, as the applicable evidentiary rule in civil and administrative proceedings. MGE would rather attempt to blur the clear statement of Missouri law with the federal evidence case law. 

The Company’s laundry list of claimed weaknesses and deficiencies in Mr. Murray’s background, experience, and opinions should not be entertained in this motion.  (See, MGE Suggestions, p. 3-20) Missouri case law holds that these types of allegations are matters that go to the issue of the credibility of the witness and the evidentiary weight that the PSC may assign to his opinion; these matters are not determinative of the admissibility of his testimony and the opinions stated in that testimony.  A fair reading of Mr. Murray's testimony discloses ample qualifications under Section 490.065, RSMo for admission of his expert opinion.

The clear status of the Missouri law differentiating admissibility and credibility criteria for expert opinion suggests that the Company’s motion is at best premature as it seeks to litigate admissibility prior to the actual offer of the prefiled testimony at hearing.  However, in light of Section 490.065, RSMo and the Missouri cases applying it suggest that MGE's motion is without merit and appears frivolous apparently brought at this time to divert the resources and energy of the Staff and Public Counsel from the preparation for the June evidentiary hearing. 






Facts


In a general rate case, the PSC must consider all relevant factors that go into the rate making process. State ex. rel Mo. Water Co. v. PSC, 308 S.W.2d 704, 708 (Mo 1957).  One of these key factors is the appropriate rate of return to allow the company on its investment.  In its consideration of this factor and the other financial elements in play in a rate case, the PSC has historically looked to expert witness opinion evidence offered by the company, the PSC Staff, Public Counsel, and other parties to assist it in its considerations, factual findings and conclusions, and decision.  


The Staff of the Public Service Commission prefiled the testimony and accompanying schedules prepared by David Murray, Utility Regulatory Auditor III employed by the Public Service Commission.  In that testimony, Murray identified his position with the PSC staff and his relevant employment history with the PSC since June of 2000 as a financial analyst (Murray Direct, 1; Attachment A listing cases in which he provided expert testimony in PSC cases).  He also noted that prior to recent PSC position reclassifications his title was Public Utility Financial Analyst. (Murray Direct, 1).  

He has a Bachelor of Science degree in Business Administration with an emphasis in Finance, Banking, and Real Estate from the University of Missouri-Columbia and a Masters in Business Administration (MBA) from Lincoln University. (Murray Direct, 1).  Attachment A identified the PSC cases in which he was recognized as a duly qualified expert financial witness.


Murray’s testimony detailed the factual basis of his recommendation to the PSC of a fair and reasonable rate of return.  He supplied and sponsored as part of this testimony a study entitled "An Analysis of the Cost of Capital for Missouri Gas Energy, Case Gr-2004-0209” in support of his testimony and opinion.  He related in his testimony the legal and economic factors that he considered to arrive at his conclusions.  (Direct, 2-6)  He described the Discounted Cash Flow (DCF) analysis and how it relates to the rate of return and the basis for his use of that analysis.  (Direct, 6-7)  In addition, he identified and detailed his cost of capital analysis, including his use of DCF, Risk Premium and CAPM cos of equity analysis.  (Direct 19-34).  He also identified the historical economic conditions to describe the environment in which MGE operates.  ((Direct 7-12).  Mr. Murray also described his consideration of economic projections fro 2003 through 2005.  (Direct, 12-15)
  Finally, he discussed how he used the returns developed for the capital components in the ratemaking process and made his recommendations based on his analysis of the data and facts identified in the testimony and schedules.  (Direct 34-35)


Throughout his testimony, Mr. Murray identified the sources he consulted in gathering the data and knowledge that he used to underpin his opinion.  These sources are recognized and reliable sources that experts in the financial analyst field typically use and rely upon for determining the costs of capital and the rates of return.  Some of the clearly authoritative sources cited by Mr. Murray include, S & P's Earnings Guide, the various Value Line Investment Survey publications, Edward Jones' Natural Gas Investment Survey, as well as other economic reports and statistical resources. 

ARGUMENT

Murray’s testimony and opinions are admissible pursuant to Section 490.065, RSMo 

The Commission should deny MGE’s motion because under the standards in Section 490.065, RSMo 2000 Murray’s testimony and his expert opinions are admissible in this case in that: 

(1) this information and knowledge will assist the PSC determine rate of return and financial issues in this cases;

(2) Murray has demonstrated that he has the knowledge, skill, experience, training and education sufficient to allow him to testify as to his opinion; 

(3) Murray’s prefiled testimony identifies the facts and data upon which he based his opinion and demonstrates that it is of a type reasonably relied upon other experts in the field;

(4) His testimony shows that the facts and data and resources he relied upon to base his opinion are “otherwise reasonably reliable.”

Section 490.065, RSMo 2000

Expert witness, opinion testimony admissible--hypothetical question not required, when. 
490.065. 1. In any civil action, if scientific, technical or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, training, or education may testify thereto in the form of an opinion or otherwise. 

2. Testimony by such an expert witness in the form of an opinion or inference otherwise admissible is not objectionable because it embraces an ultimate issue to be decided by the trier of fact. 

3. The facts or data in a particular case upon which an expert bases an opinion or inference may be those perceived by or made known to him at or before the hearing and must be of a type reasonably relied upon by experts in the field in forming opinions or inferences upon the subject and must be otherwise reasonably reliable. 

4. If a reasonable foundation is laid, an expert may testify in terms of opinion or inference and give the reasons therefore without the use of hypothetical questions, unless the court believes the use of a hypothetical question will make the expert's opinion more understandable or of greater assistance to the jury due to the particular facts of the case. 

Section 490.065, RSMo is the controlling standard

MGE’s strong reliance on federal evidence cases such as Daubert v. Merrell Dow Pharmaceuticals, Inc. 59 U.S. 579 (1993) and its federal court progeny is misdirected.  The Missouri Supreme Court in State Bd. of Registration for the Healing Arts v. McDonagh, 123 S.W.3d 146 (Mo banc 2003) has left no doubt that the standard for the admission of expert testimony in civil and administrative cases is governed by Section 490.065, RSMo 2000 and not by the Rule 702 of the Federal Rules of Evidence or by Daubert and federal cases of that lineage.  The Court said that no one should have been confused that the relevant standard is that set out in Section 490.065 since its 1997 decision in Lasky v. Union Electric Co., 936 SW2d 797 (Mo banc 1997).  To underscore its position, the Court said that although parts of section 490.065 mirrors FRE 702 and 703, as applied in Daubert and its progeny, “the standard set out in section 490.065 must govern” to the extent the two approaches differ.  McDonagh at 155.  The Court noted that the experiences of the federal courts with nearly identical rules are only illustrative and are not controlling on Missouri courts.  See also, Giddens v. Kansas City S. Ry. Co., 29 S.W.3d 813, 820 (Mo banc 2000).  The McDonagh case applies in this rate case: “The standards set out in section 490.065 therefore guide the admission of expert testimony in contested case administrative proceedings such as this one.”  McDonagh at 155.

Murray's Opinion will assist PSC on rate of return issue

Without question, the subject matter of Mr. Murray’s testimony falls within the scope of specialized knowledge that will assist the PSC in understanding the financial and rate of return evidence and to determine the rate of return issues in this case. Mr. Murray’s testimony meets the requirements of Section 490.065.1, RSMo.

Murray has qualifications to provide expert opinion evidence

A fair reading of Mr. Murray’s testimony demonstrates that under Section 490.065 it is admissible and MGE’s motion is without merit.  Under that section, testimony is admissible if the expert witness possesses some qualifications.  Whitnell v. State, 129 S.W.3d 409, 413 (Mo App. E. D. 2004); Krame v. Waller, 849 S.W.2d 236, 240 (Mo App. 1993) (Emphasis supplied).  "The test of expert qualification is whether he has knowledge from education or experience which will aid the trier of fact." State v. Hart, 805 S.W.2d 234, 238 (Mo.App. E.D. 1991) 

 Mr. Murray has a BS in Business Administration with an emphasis in Finance, Banking and Real Estate and an MBA, both awarded by Missouri state universities.  (Murray Direct, 1).  On this educational basis alone, Mr. Murray has demonstrated expertise in the relevant area of inquiry far beyond that of a lay person.  In addition, he has significant experience testifying as a recognized financial expert witness before the PSC.  He is employed by the Commission to perform financial analysis as an Public Utility Auditor III.  In light of these qualifications in the record, the alleged shortcomings in his experience and education touted by MGE are not relevant to the admissibility analysis under the statute.  Those matters go to the weight and credibility that the PSC may, in its discretion, give to his testimony and opinion.  Mr. Murray’s testimony meets the requirements of Section 490.065.1, RSMo as to qualifications as an expert. Sanders v. Hartville Mill. Co. 14 S.W.3d 188, 207 (Mo.App. S.D. 2000) it does not render the testimony incompetent. Whitnell v. State, supra, 413.

Murray identified the sources of his data and the underlying facts of his opinion

 Mr. Murray has detailed the sources and underlying facts that led him to reach his conclusion as to his opinion of a fair and reasonable rate of return.  (Direct, 19-34)  MGE, pointing to Mr. Murray’s deposition, makes many conclusions as to alleged deficiencies, inaccuracies, wrong methodologies and the like.  But peppering the suggestions with vague, unsupported pejoratives, such as, "unprincipled," aberrational,"  "unreliable," and "impermissively result-oriented" does not substitute for competent and substantial probative evidence.  The allegations of counsel made in a motion is not evidence by which the PSC can make a determination on the credibility of the witness.  At best, such allegations only raise issues of fact that may or may not be proven by the final evidence.

Without any present factual or evidentiary basis to demonstrate that these allegations and conclusions have any accuracy, veracity, or relevance, the PSC should reject MGE's attempt to exclude qualified opinion evidence.  The PSC must await the conclusion of the evidence before it can make a factual finding regarding the credibility of the witnesses after it has considered all of the relevant evidence that goes to the issue of rate of return and the credibility of the witnesses presenting evidence on that issue.

Questions as to the sources and bases of the expert's opinion affect the weight, rather than the admissibility, of the opinion, and are properly left to the trier of fact.  Sanders v. Hartville Mill. Co. 14 S.W.3d 188, 208 (Mo.App. S.D. 2000)  “Any weakness in the factual underpinnings of the expert’s opinion or in the expert’s knowledge goes to the weight that testimony should be given, and not its admissibility.”  Alcorn v. Union Pacific Railroad Company, 50 S.W.3d 226, 246 (Mo 2001)  The expert’s opinion is admissible unless the source upon which the expert relies for opinion is so slight as to be fundamentally unsupported.  Alcorn, supra, 246; State ex rel. Missouri Highway & Transp. Comm’n v. Sturmfels Farm Ltd. Partnership, 795 S.W.2d 581, 590 (Mo. App. 1990).  If such testimony lacks even that modicum of weight, then it would not assist the jury "to understand the evidence or to determine a fact in issue."  Section 490.065.1.;  Wulfing v. Kansas City Southern Industries, Inc., 842 S.W.2d 133, 152 (Mo.App. W.D.,1992). Murray's testimony complies with Section 490.065.3

Murray's data and sources are "otherwise reliable"

The data and sources that Mr. Murray relied upon are well recognized sources of financial information and are standard sources of information for use by financial analysts in Missouri Public Service Commission cases.

The use of a model to calculate the discounted cash flow has been criticized by MGE as a mechanical application.  Use of this model is a well recognized methodology in many fields, and in particular public utility regulation.  MGE's witness John Dunn testified in his May 6, 2004 deposition that the discounted cash flow method is a generally accepted method to determine the cost of common equity and is the method he used as did Mr. Murray and Public Counsel witness Allen.  (Deposition Tr.136).  He went on to say that every survey Dunn has seen says that DCF is the most accepted methodology for ratemaking purposes and is a superior model to Risk premium analysis and the capital asset pricing method (CAPM).  (Tr. 137.)  The DCF has been the subject of peer review articles and is accepted by numerous public service commissions.  (Tr. 137)

Mr. Murray’s use of the discounted cash flow as a basis of his opinion is not unique or an aberration.  The Missouri Public Service Commission has recognized and adopted the discounted cash flow analysis.  (See, Staff v. SWBT, 29 Mo PSC (N.S.) 607, 651: "The Commission finds that for determining the ROE for SBC, the constant growth DCF method is the most reasonable.  CAPM, risk premium and comparisons with comparable companies can provide a check on the reasonableness of the results of the DCF method, but have not been shown to be more reliable or trustworthy because they are ore complicated or more recently developed.") 

The methodology employed by Mr. Murray is sound.  Reasonable persons could disagree about the inputs for that methodology and the manner in which the inputs are developed. MGE's issues concerning Mr. Murray’s DCF analysis go to the underpinnings of Mr. Murray’s opinions, matters which go to his credibility, not to the admissibility of his prefiled testimony.  

The facts and information upon which Mr. Murray relies for his opinion testimony are a type reasonably relied upon by experts in the field to form opinions on the subject of rate of return.  Section 490.065.3.  He may not have first hand knowledge of all the information he used as a resource, but he used sources that are otherwise held by members in the financial community as reliable sources.  His use of these sources was reasonable and serve as a sufficient basis of worthiness for reliance.  Wulfing v. Kansas City Southern Industries, Inc., 842 S.W.2d 133, 151 (Mo.App. W.D., 1992).  Mr. Murray’s testimony meets the requirements of Section 490.065.3, RSMo as being based on the type of information and knowledge reasonably relied upon by experts on that subject in that field.
Finally, Mr. Murray’s opinion testimony reasonably contains the foundational facts necessary to meet the minimum standards of reliability as a condition of the admissibility of his opinion.  The question of whether the facts and data upon which he relied is “otherwise reasonably reliable” and, therefore, complies with Section 490.065.3, is left to the independent judgment of the PSC.  However, like the trial judge in a civil case, the PSC has discretion in deferring to an expert’s assessment of what data is reasonably reliable so long as the exercise of that discretion is consistent with the logic of the circumstances and is not arbitrary or unreasonable.  Whitnell v. State, supra, 416-417; Sanders v Hartville Mill. Co., supra, 208. Murray's testimony complies with Section 490.065.3

MGE's motion should be denied

Because MGE’s motion in fact raises questions which go to the issue of credibility and the weight of Mr. Murray’s opinion testimony rather than to its admissibility under the standards set forth in Section 490.065, RSMo, the motion should be denied.  If MGE was sincere about testing the admissibility of Mr. Murray’s expert opinion evidence, then its motion was premature.  The qualifications of a witness testifying as an expert are determined at the time the individual is offered as a witness.  This would include the time and manner in which Mr. Murray acquired his expertise.  Sanders v Hartville Mill. Co., supra, 208; Albers Mill. Co. v. Carney, 341 S.W.2d 117, 122 (Mo. 1960)

The PSC should consider this motion as frivolous given the timing of the motion and the grounds advanced by MGE to exclude Mr. Murray’s testimony.  It appears to be an attempt to overtax the resources of the Staff and Public Counsel as the hearing dates draw near.  Public Counsel urges the PSC to disallow any costs associated with the preparation, filing and defense of this motion as unreasonable expenditures outside of the cost recovery for this rate case.  


Respectfully submitted,
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