BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

In the matter of Missouri Gas Energy’s tariffs

)

to implement a general rate increase for natural
)
Case No. GR-2004-0209

gas service.





)


PUBLIC COUNSEL’S RESPONSE IN OPPOSITION TO 

MGE’S MOTION TO STRIKE PORTIONS OF THE DIRECT

TESTIMONY OF BARBARA A. MEISENHEIMER AND

KIMBERLY K. BOLIN


COMES NOW the Office of the Public Counsel (“Public Counsel”) and for its response in opposition to Missouri Gas Energy’s  (“MGE”) motion to strike portions of the prepared direct testimony of Public Counsel witnesses Barbara A. Meisenheimer and Kimberly K. Bolin states as follows:


1.
MGE requests that the Commission strike the portion of Ms. Meisenheimer’s direct testimony commencing at page 2, line 6 (beginning with the phrase “The final adjustment”) through line 8 and, also her direct testimony beginning at page 10, line 13 through page 13, line 3. (For the Commission’s ready reference, Public Counsel has attached these portions of Ms. Meisenheimer’s direct testimony as Attachment 1.)


2.
MGE seeks to strike the portion of Ms. Meisenheimer’s direct testimony for developing a program targeted at assisting moderate and middle-income households in making energy bills more affordable while not burdening the general body of ratepayers with unnecessary rate increases.  Ms. Meisenheimer’s proposed program is similar to the “Pay As You Save” and low interest rate loan programs that have been developed in other jurisdictions to assist moderate and middle-income households at relatively low program costs.

3.
The apparent basis of MGE’s request to strike this portion of Ms. Meisenheimer’s testimony is the assertion that the Pay As You Save program recommended by Ms. Meisenheimer “is beyond the scope of the solitary issue in this case” whether or not the rates proposed by MGE are “just and reasonable” (Motion ¶ 13).

4.
MGE’s assertion belies the purpose of Public Counsel filing direct testimony. 4 CSR 240-2.130(7)(A) states that “direct testimony shall include all testimony and exhibits asserting and explaining the party’s entire case-in-chief.”  This rule obviously allows Public Counsel, Staff or intervenors to file direct testimony proposing rates, regulations or practices for a regulated utility such as MGE.  The rule on its face contemplates that any party filing direct testimony will explain its entire case-in-chief.  Rule 130(7)(A) does not limit Public Counsel’s or any other party’s ability to propose programs such as the Pay As You Save program in their direct testimony.

5.
If the Commission had meant to limit direct testimony in the manner suggested by MGE, the Commission pursuant to Section 386.410 (RSMo. 2000) would have promulgated a much narrower rule in 130(7)(A) limiting direct testimony.  The Commission did not do so.

6.
Ms. Meisenheimer’s direct testimony regarding the Pay As You Save program goes directly to the issue of whether or not MGE’s proposed and current rates are just and reasonable.  Ms. Meisenheimer’s proposed program recognizes that unaffordable rates are not reasonable rates.  In her direct testimony Ms. Meisenheimer has proposed experimental programs designed to produce reasonable rates for customers.  Such testimony is wholly consistent with the requirements of Sections 393.130 and 393.150.

7.
In paragraph 14 of its Motion, MGE asserts that a proposal such as the Pay As You Save proposal “should be part of a rulemaking docket  . . .”  MGE is free to make this legal argument in its brief or by filing a motion for partial summary disposition.  However, this “reason” is not a proper argument to strike Ms. Meisenheimer’s direct testimony.

8.
Moreover, it is well-settled law that the Commission has authority to approve experimental programs and rates such as the Pay As You Save program proposed by Ms. Meisenheimer.  See: State ex rel. McKittrick v. Missouri Public Service Commission, 175 S.W.2d 857, 866 (Mo. banc 1943) and cases cited in footnote eight.

9.
MGE requests that the Commission strike the portion of Ms. Bolin’s direct testimony commencing on page 9, line 10 and continuing through page 12, line 14. (For the Commission’s ready reference, Public Counsel has attached these portions of Ms. Bolin’s direct testimony as Attachment 2.).

10.
MGE alleges Ms. Bolin’s testimony “is rebuttal testimony in the guise of direct testimony” (Motion ¶ 15) because it mentions the fact that MGE has proposed an environmental response fund.

11.
Contrary to MGE’s assertion Ms. Bolin’s testimony regarding manufactured gas plant (“MGP”) costs is appropriate direct testimony setting out Public Counsel’s direct position that any and all costs related to MGP costs should not be included in MGE’s cost of service whether independently or part of an environmental response fund.

12.
Ms. Bolin’s direct testimony mentions and denotes the topic as environmental response fund for ease of administration and to notify parties that her request to exclude MGP costs from MGE’s cost of service is similar to MGE’s environmental response fund.  However, review of Ms. Bolin’s testimony demonstrates that Ms. Bolin is discussing excluding MGP costs in MGE’s cost of service. (Bolin Direct, page 9, lines 19-22; page 10 all; page 11, lines 5 through 22, page 12, lines 1 through 14).  Simply put, Ms. Bolin’s testimony consistent with Rule 130(7)(A) is explaining Public Counsel’s entire case-in-chief.

WHEREFORE, Public Counsel requests the Commission reject MGE’s request to strike portions of Ms. Meisenheimer’s and Ms. Bolin’s direct testimony.
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� Apparently due to different printer configuration, Public Counsel’s version of Ms. Meisenheimer’s testimony is different than MGE’s.  Public Counsel has discussed this matter with Counsel for MGE and on Attachment 1 the following testimony is at issue, p. 2, line 4 (beginning with the phrase “The final adjustment”) through line 6 and page 10 commencing with line 5 through page 13, line 6.
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