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U S West ruolis out advanced PCS

Services mclude mobils disf tone

NANCY CONRING

S West last week introduied
UU S West Advanced I'CB. a ser-
vice that indludes mohde Jul
Lone and advanced rouilng 4nd mes-

aying capabilides
"We tried to replicate the
wuch and feel of 1 home

ana office phone.” sald Sue
schaefer, vice president of market.
ing and saley for U S Went
The dul 1one service combirves 2
handset-gencrated end ¢ nerwork-
grrersted Jwt tome. ibe hagdset
portion, available ibrough an exchu-
sive agreement with Quakcomin.
allows wscrs o press the wlh bution
to hear a dial wne. Like using 2 cond-
k® phone, they theo disl s number
that will copmect the call immediate-
l¢ The nerwork genemtcl poruon
allows uaers 1o hear a dial rone while

Go with the flow

JOAN ENGEBALTION

Ahhough wutial effory 10 mte-
Frae OpCTMinns MuppPNT SyS-
terss were driven by regulatory
requirements. some ick oy apparent-
ty have fesrned ll;;‘ love the ptoc:-;._

Recognizing s highet level «
“flowthrough™ could sueimiine
operations, [ur eaample, SRC
Communications recenily added
reject adjudiceum capubility to
an intemal system thas assyms
lmes 0 customers and fearures
to exch line.

Previously, abont 6% of vndess
coming from the March sysiem,
developed by Belicore, were
rerected by the switch, soid Bill
Fulhorw, srea manager for SBCY
Retent  Change  Memory
Adiminsiration Cener Sume of
those rejects occurred becauw
the customes wus on the phone
at that momeru.

*The [adjudication! system has »
mechanized way to handle abma
40% of that fallout,” satd Pulhoest.

SBC has implemented the system,
developed by OS5 imtegrator
Beechwood, throughout s onmnel

10

ihey are irutiaging fearares.

‘Cur customers conunue 1o tell
us that dial sone means sehabilicy
and qushity.’ Schertcr <aud. “they
wanl the simplicuy of the phone
bnck.”

Dul tone might be atzractive to
consumers who haven't used wire-
less phones and may feel more com-
Incighle with 8 phone thet opemtes
like a landline phone, smid Naql
Jaffeey.  wireless  unalppt  for
Damgucst.

The service also includes & same
oumber fearure that routes calls
nude 10 2 home, oflice or PCS am-
ber w0 the PCS phone. [t can abso
roule It meeuges 10 @ single maul-
box. aoilying users ol messages via
an indicator Bght oo the handsct

Schacler believes that o venety of

Hve-swc tervitory, said Folborst He
et the carner will save more
tham $1 millon & year by etiminai-
ing the manual interventon previ-
ously required. The puybeck petswod
will be less than two years. he tald.
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A prime goal of flowithrough
0585y {5 1o crapower cuslomer scI-
vice Tepresentatrves, mid Jeff
Cotrape, prugram mansger [or
Detaquest. When a teleo Intercon-
nocts disparuie systems, o exar-
ple, representatives can cormest bilks

custoruers will be unterested In U S
West Advanced P'CS. One key group
that un bhenefit 15 small business
people. such ms real esiate agencs ur
plumben, who are “people whose
phone is = tHeline w their business.”
~he said.

Azgother group likely 10 <how
mierest will be what Schaefer calls
mtegrated users, which ase prople
who mix business and personal.”
she sald. Thewe wers ond to buy
from Uw consumer base bot use
mobtie phones for hoth baviness
and personsl reatons @

rether than >simply rheak sualus.

“Flowihrough 13 anothtr name
for what we «al ‘truss-process uste-
geton’ It v 2 key ound” seud
Coirupe

This week, Beechwood i
expected 10 anOOUNCE 4 PaTIMT-
ship with DSET that will create un
iniegrated local number portabill-
ty and urder mumosgeimen sysiem
By nterconnecting Beechwood's
interCom order meumugrncm <ys-
wm with DSETs local service
order sdmipisreton systom, cam-
ers can clionnate manual gvesven-
don 10 process orders fur cus-
wmers who want o change cam-
ers wnd heep thewr easiting phone
nurober.

Flowthrough is one of four
growth opportunincs thet Beech-
wiound sres 10 the carrier QS8 inter-
connection murket, slong with
post-merger information echnolo-
gy conschdatinn, Hew camer 5y3-
tems integraiion and carrier-to-car
ner 0SS integraivn, sed Jason
Donshue. Beechwoods vice presi-
dent of warketing. &
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INTELUGENCE

SBC SERVES

END USERS
WITH

EASE

R partnership between business
and information technology divisions
paves the way to a strong service

negotiation application

STEVE RENNKER and MARK STEINMETZ

34

E ith massive mergers, aggressive
acquisiions and 1ncreasing regulato-
15

=ty demands so common in the

telecommumcations industry, the aeeds of

individual customers arc olten lost in the
shuffle.

SBC Commumicauons is relying un 1ts service nego-
Ao systern to stay i used o1 customer service and
meet the challenges of the 1996 Telecommunucations
Act

The San Antoosw, Texas-based Bell regional holding
company provides the same systcm to compentve local
cxchange carriers that it uses smernaliy

Tollowing 1ts merger with Pacfic Telests i April
1997, SBCs lucal exchange region expanded to inchude
more than 32 mnlion access hines 1n seven states—
Arkansas, Californa, Kansas. Missoun, Nevada, Okla-
homa and Texa,

$0 the chiallenge was 1o maintam high levels of cos-
1omet service wlule completing the merger and seekang
federal permission—not yer granted=—1v cnter the

long-distance market Alter launching etforts to consol-

idate operations, in January SBC announced its inten-
uon to merge with Southern New England Telecoinmu.
mcations And the RHC broadened its merger plans in
May, when it announced a proposed $6.2 billion srock
swap deal with Ameritech.

SBC has built 2 service negotiation system called
Ease that had become an important component of the
consolidation activities briwreea SBC and Pacific Tele-
s15. With custoroer service a5 its hub, the system trans-

continued on page 36
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EASE SYSTEM
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forms rmanual order-tsking imo & computerized sales
process (Figure 1)

Under the old system, customer service represenia-
uves logged an and out of several vperational spphica.
tins 1o get information to complete an order Now
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CSRs input order information directly mio the hase ap.
pheanon, and the sysiem aulomatically handies all con-
ncctien and commumcations woh the company's
downsiream operational support systems {U)55s)

This suves tne and money and 1mproves customer
seTvice

To meri the need for sysiem con-
vt A ey SR necuvity. speed. avalability and cx-
Pl ST e tessibulity. SBC uses w 96-processor
landem Himalaya platform as che
system’s hackbone The hardware
plaiform must be Large hecause the
appliiation handles more than
660,000 transactions i day

CSRs access downsireamn O8Ss
throughout the day Lo teineve cos.
fumer account intormation. deter-
mine product availabibity, assign
relephone humbers and post sevsace
orders

Cunpectivity 1s essential becausc
CS5Rs must gather iformanon va
the fly The systemm uses 28 anter-
laces to 10 back-end sysiems, in-
¢luding the corporste data ware-
house, a premises address sysiem,
an order dwe date board, customer
credit checks and the customer ac.
count datahase Lhese interfaces
alluw the system $0 syuthesize and
deliver infarmution 16 service agenis
avtomatically and instandy

Speed is another critical require-
w2 ment The system delivers a re.
SEEaRN spanse tne of 1 25 seconds or less,

LRI as measured by the end user. It does
thix while performing 20,000 data.
base reads per second.

Ease meerts essential availahility
and scalability requirements. SBC
hus scaled the system to support
more than 8OO users. 1 his number
wili continwe to grow during the
next three years, with more than
16,000 users expected as merger
consolidauon is consummaied

The system has become the back-
bone for sales operations at SBC,
where il 1S CUlUnR NEZONHINON COsts
and improving customer relations.

Saccess facters
The system achieved a positive re-
turn on invesiment by reducing the
average contact time and increasing
sales effectiveness 1n 1996, Ease
won an nternational competlion
against 40 comperitors to sausfy the
& e needs of 4« top-ranked telecom com-
psny
Five advantages are key w Ease's
succens  cost reducuion, cusiomiza-
contirwed on page 38
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SOFTWARE

tien, shorter time to market, open
front-cnd access and automated
supporl [or managing custner re-
lauiony

fase rethuees call center cosis by
simplifying the sctup of specialized
<all centers tor language groups and
local and alier-hours suppars

Lvery call center can access ons
tomcer informeiton from any loca-
noen in the country Tor example
before the system was deployed. a
C3R wu the Missourc call center
could actess only the information
ot Missoun customers Therefore, each state hud 1o set
up speciahized call conters 10 hendle its users needs.

With the distibutedt dacabase, CSRs anywhere in the
COMPany (21 dCLe~S JCCOURES across state buundanes A
singie after-hours call ceruer now handles phone calls
frum the seven-siale coverage area frem 2 10 3 am A
single language center serves Spanish speakers through-
wut the service terrtory. Corpurale customers can entet
their account numbers through SBOS wnieractive voice
response syswim and be routed to special corporate eall
ceniets cquipped with ypeaific business applicstons.

By praviding distnbuted access o miormacion, each
wall center can be customuzed by region 10 rmatuam its
tocal ymage. The architecture aiso provides a hagher
level of perfatinance and availabihity duning peak hours.

INTELLIGENCERS

The Ease user interface
hides the complexity
of SBC's back-end systems,
enabling the carner

to open its networks to
CLECs without
redesigning the system.

SBL offers tocal wireline. wire:
less. dircctones. advertining, video,
turerner and enhanced calling In
cuch catepory. tnnovation 1s Lhe
namng of the game

Ease elinuinates the need to de-
velap mietfaces 1o the frant and
hack cnd systewus for each new
product and enables quuk product
inroductious, cutng implementa.
non costs 2ud >ales agent training
time. foint markenng fo: wireiine
#nd wircless subscribers. a receat uf-
fermg, was rapdly unplemended by
adding new mierlaes wethe Cellular One systems

Before SBC can compeir vn the long.diswance market.
1t must offer CLLECs access to ity (IS5 with the same per-
formance levels provided (o its internal system users

The Fase user interface hudes the complexuty of SBCS
back -endl systems, enabling the carrter 1 open ns net-
worky ta CLECs without redesigning the systain By the
end of 1997 (he system had hundreds of external users
m its chent base

The sales flows buslt ints the Fase system support
and encourage consuttatuve selling As product lines for
residenttal and busness markets become morc com-
plex, SBC would hike 10 gwve CSRs an automated way to
recommend preoduces

As compennon emerges. the C5Rs job becomes in-
cressingly complex Tomorrow's

Lhmnate the Are Hvlan* U Sparks
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sales agents no longer will focus
solely on landline products but will
negotiate witeless, Jang-distance,
messaging, satellite TV, iniernet and
home securiry producys as well.

In addition, the labor markes is
nghtening, and training is becoming
mere expeamve That means cam-
ers will need marketing antomation
10 support the sales agent as cus
tomer service cvalves

The system 15 aiso wdcally suned
for rate quotation With todays wade
variely of packaging and discounted
pricing, race quotation 1s 3 much
more complex task, and an wuio-
matic quoatation system 15 & business
mandate

The system_ 1n comhination with
the data warehouse, lets service rep-
resentatives custonuze service offer-
ings hased on unique customer
nerds The sales agent can recom-
mend and sell new servives and no-
tify Lusiowmers of benelicial pncing
packages using, 4 necds-based sclt-
ing approach. .

F’-«?E mED

Steve Rarner w D uctor of Sales/Negoteton
Systerr snd Mark Stenme; 3 Drectar of Selea
Operations Medh s gdtion Support Cimiomer
Sanncos B SBL Compnynk stong San Antona,
lexas They can be sached 4t ¢03758%C com
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1 Q.
A
2. Q.
A

RANDAL VEST/SWBT/REBUTTAL
Page 1 of 10

REBUTTAL TESTIMONY OF RANDAL VEST
SOUTHWESTERN BELL TELEPHONE COMPANY
CAUSE NOS. PUD 970000213 AND 970000442

Plcase state your namc, business address, and employment.
My name 1s Randal Vest, and | am employed by SBC Technology Resources
Inc. at 9505 Arboretum Blvd., Austin, Texas, 78746.

Please state your educational and employment background.

F'am a native of Little Rock, Arkansas. I graduated in 1973 from the University
of Arkansas at Fayetteville with a Bachelor of Science degrec in Electrical
Engineering. After a2 summer internship with Southwestern Bell in 1972, |
began full time employment in 1973, and will have 25 years service this spnng.
I began work as a switching engineer in Little Rock and subsequently held
positions as a transmission engineer and inventory manager before moving to
the St. Louis SWBT staff in 1978. In St. Louis, my initial assignment was
management of an operational support system for inventory control.
Subsequently, I was promoted to supervise a group of operational system experts
who managed systems which inventory and assign special services. This is the
position I held during divestiture when many of the operational support systems
had to be extenstvely altered for revised operations. T have experience with a
variety of provisioning systems such as TIRKS, LFACS, and SWITCH. After
divestiture, I was assigned a primary planning role for the complete portfolio of
SWBT opcrational support systemns. I served this function for 11 years from
1986 until last September, when I moved to Austin for a job with Technology
Resources, Inc. the research and development subsidiary of SBC. My position

at TRI is supervisor of a group of computing experts who provide expertise to

03
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7. Q.

A.

5 o
A.

9 Q.

A.

RANDAL VEST/SWBT/REBUTTAL
Page 5 of 10

SORD completion triggers an update of the billing system CRIS.
Like SORD, several RBOCs have billing systems with the same
name, but this system is unique to SWBT.

In addition, the completion causes records of the service to be

created for mamtenance purpose.

SWBT Actions to Advance the Provisioning Process

How many total systems may be involved in provisioning of services?

I have only described a few of the systems which have been developed to
facilitate the provisioning process. In SWBT over 50 different support
systems may be involved depending on the service type. Some of these, such

as TIRKS, are among the largest data processing applications in thc world.

How many of these systems are common to several telcphone companies?
Less than half are common. The common systems include SOAC, TIRKS,
and others which [ have briefly described in my outline of the provisioning

process.

How active and progressive has SWBT been in the deployment of these
common systems?

SWBT has been a leader in many areas of support systems among the RBOCS.
For example, the major new system added during the past seven years to this
process has been the SWITCH system which provides the complex function
of inventorying and assigning switch ports. It replaces the COSMOS system
referenced in Mr. Segura’s testimony. SWBT was the lead RBOC in this

deployment, receiving new computer updates prior to any other company and
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10.

Il

RANDAL VEST/SWBT/REBUTTAL
Page 6 of 10

directing the vendor development process. SWBT was the first RBOC to
completely replace its COSMOS computers with this advanced product. Ina
simitar manner, SWBT was in the lead for deployment of the Work Force
Administration family of products. There are othcr RBOCs who have yet to
deploy this product line to its full capacity. In many areas where a common
product has been deployed among RBOCs, I can state SWBT is viewed as a

leader among system users.

You have testified that even though the same systems can be found in
different companies, they may be uniquely utilized. Can you elaborate on
this point?

Yes. Even though a company is aggressive in advancing to the latest and best
support systems, there are still many decisions related to how best to utilize
these systems. In this regard also, 1 believe SWBT has achicved outstanding
results. For example, our utilization of the TIRKS system to inventory and
assign complex SONET equipment is a notable achievement. Likcwise our
flow process for mechanizing the provisioning of ISDN services has been a
success. There are thousands of decisions to be made with the deployment of
each common system. From my attendance at industry forums and contacts
with peers in other companies, | receive feedback that SWBT makes some of

the best decisions in the industry in the use of these support systems.

Can you describe some of the other systems in the provisioning precess
that are unique to SWBT ?

Several of these and their functions were mentioned in my description of the
provisioning process, including EASE, SORD, and CRIS. But let me describe

two more especially notable and pertinent systems.

05
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ELIZABETH A. HAM/SWBT/REBUTTAL
PAGE 1 OF 20

REBUTTAL TESTIMONY OF ELIZABETH A. HAM
SOUTHWESTERN BELL TELEPHONE COMPANY

CAUSE NOS. PUD 970000213 AND 970000442

Please state your name, title and business address.

My name 1s Elizabeth A. Ham. 1 am Executive Director-Interconnection & Resale
Technical Tmplementation for Southwestern Bell Telephone Company ("SWBT").
My business address is 530 McCullough, Room 03-AA-10, San Antonio, Tcxas

78215.

. Are you the same Elizabeth A. Ham that filed direct testimony in this Cause?

Yes, { am.

What are your primary responsibilities?

I am responsible for the development of procedures which are used by SWBT
persannel to process Competing Local Exchange Carriers (“CLEC”) service
requests and for assisting the Customers Services organization in the
impiementation of CLEC contracts in a manner consistent with State commission
and Federal Communications Commission ("FCC™) rules and regulations

goveming local exchange competition.

.08
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ELIZABETH A. HAM/SWRHRT/REBUTTATI
PAGE 4 OF 20

Facility Assignments (“CFA”) which the CLECs pass to SWBT in order for
SWBT to connect the UNE 1o the CLEC network. TIRKS is also used in order to
provide the Dctailed Record Layout ("DLR") to the CLEC. TIRKS has direct
feeds to NSDB and WFA/C. NSDB 1s utilized for measurement data and WFA/C
is the inventory system for tracking instaliation and repair. POTS associated OSSs
simply are not currently smitable or able to perform this type of necessary UNE

Qemil.

Js AT&T’s fall-out rate of 2% for ordering reasonable? [Segura, p. 25, line 14
through p. 26, line 11; Tech App, p. 14, Flow Through and Fall Out)

No. As of late last year, the average fall-out rate for inputting into thc EASE
system is as follows:

SWRT service representatives ordering SWBT retail residential service: 1%
SWBT service representatives ordering SWBT retail business service: 10%
SWRBT LSC service representatives ordering Resold Service: 5%

CLEC service representatives ordering Resold Services: 30-50%.

For each order that falls out, manual intervention by SWBT is required to correct
the error or perform the edit. As experience demonstrates, SWBT’s residential
EASE flow-through rate (i.e., 1%) cannot automatically be applied to CLEC’s
service representatives using EASE (i.e., 30-50%) -- nor to its use of the vastly

different EDI and LEX. Although SWBT provides a CLEC with identical access

to EASE (both retail residential and business) and has also provided the tools and
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ELIZABETH A. HAM/SWBT/REBUTTAL
PAGE 5 OF 20

offercd training on EASE for the Resold Services, many factors outside the control
of SWBT contribute to whether a CLEC can achieve similar results. including the
expertence and training of a CLEC’s own service representatives in the usc of
EASE. Moreover, the 99% residential EASE flow-through rate does not include
customer migrations of the type Mr. Segura discusses for UNEs, [Scgura Direct, p.
43; Segura Tech. App. p. 33.], which are more complicated service order types,
especially when a migration is only partial (e.g., a customer only transfers part of
an account and its services to the CLEC). The above 99% flow-through rate
achieved by SWBT's service representatives using the residential EASE ordering
systcm does not support the proposition that OSS handling of all retail
telecommunications services or UNEs -- to the extent an OSS capability exists at

all -- can achieve the same flow-through rate.

EDI AND LEX

What are the ED] and LEX systems?

EDI and LEX and their respective interfaces and flow-through capabilities are new
developments. Since UNEs are a new product category, different and more
complex than Resold Services, SWBT has no flow-through capability for any UNE

order into SORD, the mechanized service order processor. Currently, all UNE

-10
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA

AT&T COMMUNICATIONS No. C 97-0080 SI
OF CALIFORNIA, INC,,
: Related Cases C 97-0670 SI
Plaintiff, C 97-1756 81
C 97-1757 SI
V.
JUDGMENT

PACIFIC BELL, et al,,
Defendants.

In accordance with this Court’s May 11, 1998 Order Granting Plaintiff's Motion for Summar
Tudgment and Denying Defendants’ Motions for Summary Judgment, this Court hereby cnters judgmen
in favor of plaintiff AT&T, and against defendants Pacific Bell and the CPUC.

IT IS SO ADJUDGED.

\
Dated: May 11, 1998 %\,g\,

SUSAN ILLSTON
United States District Judge
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PARTIES OF BECOan. .
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA

ATE&T COMMUNICATIONS No. C 97-0080 SI
OF CALIFORNIA, INC.,
Related Cases C 97-0670 SI

17 § hereby GRANTS plaintiff's motion for summary judgmeat and DENIES the motions for summ

10 '1 Plaintif¥, C 97-1756 SI
C97-1757 81
v 11 v
= _ ORDER GRANTING PLAINTIFF’S
S 3 12| PACIFICBELL. etal, MOTION FOR SUMMARY JUDGMEN
- S AND DENYING DEFENDANTS’
24 13 Defendants. ; MOTIONS FOR SUMMARY JUDGMEN
@y
= E 14
. 3 é 15 ¢ On November 18, 1997, this Court heard asgument on cross motions for summary judgmens
3
wa E 16 | this case.' Having carefully considered the argumeats of counsel and the papers submitted, the Co
2
=
-

18 || judgment filed by defendants Pacific Bell and the CPUC.

19
20 d BACKGROUND
2l 1. The Telecommunications Act of 1996
. 22 The Telecommmurications Act of 1996 (*Telco Act” or the “Act”), 47 U.S.C. § 251 et seq,, se
23 |l to promote competition in the nation’s telecommunications systemn by opening up tradition
24§ monopolistic local exchange networks to new competitors, Prior to the Act’s passage, local teleph
25 ‘
26 “ ! OnFebruary 20, 1998, the Court heard ment on créss motions for summary ud gmet
@ 7 | the related cases of MCI v. Pagific Bell C 97-0670 SI. GTE v, ATAT, C 97-1756 SI. and €

C 97-1757 SL The two issues that are the subject of the instant order are also at issue in these cases
28 these matters were briefed in connection with the February 20, 1998 cross motions for sumn

. judgmcnt
OOPITY ey
*ARTiz (*‘nfg%zgu
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1 | services were provided by local sxchange camiers (LECs™) who were usually issued exclusivi
2 | geographic franchises by state licensing suthorities. Eech LEC operated its own local telephone network
3 Long distance telephone service was provided by long distance carriers, also known as inter
4 || exchange cariers. me'iruu'-exchnnge carriers used the local tefephone networks to provide long distanc:
S || service because the carriers did not want to duplicate the local infrastructure. In a typical long distanc
6| call, the LEC ti'mtspons the call across its network to a point of interconnection with the long distanc
7 | carvier: the long distance carrier in tum transports the call across jts nerwork to a point of interconnectio.
8 || with the LEC servicing the recipient; and the call is completed over the second LEC’s network. As suct
9 { the LECs controlled a critica! “bottleneck” in the provision of long distance telephone services.
10 To facilitate the introduction of new competing local exchange carriers (“competitors™), the Ac
11 }} requires mcumk_xmt local exchange carriers (““incumbents™) to provida the competiters with access 1o th
12 | imcumbents’ sarvices and networks. Sections 251(c)(2)-(4) of the Act impose three specific requirement
13 § on incumbents to foster competition: (1) interconnection - incumbents must allow competitors t.
14 || interconnect ﬁth the incumbents’ lccal exchange networks gt fzir, nondiscniminatory rates; (2) lease ¢
15 | unbundled network elemeats” -- incumbents must allow competitors to lease parts of the incumbent:
16 | networks at fair, nondiscriminatory rates; and (3) resale — incumbents must allow compstitors t
17 | purchase telephone services at wholesale rates for resale to the competitors’ customers,
18 Section 252 of the Act sets forth the “Procedures for Negotiation, Arbitration, and Approval ¢

19 § Agreements” that parties must follow when a competing carrier wishes to enter the loc

20 ¥ telecommunications market. Pursuant to this section, if 2 competing carrier so requests, an incumber
21 '
22 q ? The Act provides the following definition of “network clemeant™:
23 The term ‘network element’ means a facility or equipment used in the provision of a
4 telecommunications service,  Such term also includes features, ctions, and
2 capabilities that are provided by means of such facility or equig_lment, inciqding
subscriber numbers, databases, signaling systems, and information sufficient for billing
25 and collection aor used in the transmission, routing, or other provision of a
26 { telecommunications service.
7TUS.C. .
2] 47U.S.C. § 153(29)
28 An “unbundled™ network clement is a single network element that a competitor may lease oni

own, or if the competitor wishes, in combination with other elements.

| z
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must enter into negotiations to amrive at an interconnection agreement under which the competitor is
provided access 10 the incumbent’s network and services. If parties are unable to agree on the terms of
an interconnection agreement, the parties arc required to submit to mediation and/or compulsary
arbitration, When parties submit to compulsory arbitration, as the instant parties did, the state Public
Lhility Comrissions (“PUCS™) are charged with resolving “any open issues and imposing conditions upon
the parties 1o the agreement . . . that meet the requirements of section 251 . . . including the regulations
pr-ucﬁbed by the Commission pursuant to section 251 .. . ." 47 U.S.C. § 252(c)(1). The state PUCs
raust approve all interconnection agreements in order for the agreements to be effective. When reviewing |
arbitrated agrecments, the state PUCS are instructed to ensure that the agreement complies with section
251 and the FCC regulations promulgated thereunder, Section 252(e)(6) further provides that “[]n any
case in which a State commission makes a determination under this section, any party aggrieved by such
detcrmination may bring n action in an appropriate Federal district court to determine whether the
agreement . . . meets the requirements of section 251 of this title and this section.” 47 U.S.C. §
252(e)(6).

2. The FCC Implementing Regulations and Ensuing Litigation

Section 251(d)(1) directed the Federal Communications Commission (“FCC™) to promulgate
regulations implementing the Act’s local competition provisions within six months after February 8, 1996.
Unless and until an FCC regulation is stayed or overturned by a count of competent jurisdiction, the FCC
regulations have the force of law and are binding upon state PUCs and federa! district courts. See
Anderson Bros, Ford, v, Valencia, 452 U.S. 205, 219-220 (1981); Sierra Club v, Sigler, 695 F.2d 957,
972 (Sth Cir. 1983), reh'g denied, 704 F.2d 1251 (5th Cir. 1983). Pursuant to 28 U.S.C. § 2342(1) and
47U.5.C. § 402(a), review of FCC rulings is committed to the exclusive jurisdiction of the United States
Courts of Appeals: as such, this Court may not inquire into the validity of an FCC regulation,

On August 8, 1996, the FCC issued In re Implementation of Logal Competition Provisions of the
Telecommunications Act of 1996, First Report and Order, 11 FCC Red 15499 (1996) [hercinafter “Loca
Competition Order”). This document contains the FCC's findings and rules pertaining to the loca
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competition provisions of the Act* Soon after the FCC issued this report, numerous telecommunication:. :
companies and state PUCs filed suit secking a stay of the regulations, contending that the FCC exceeded |
its jurisdiction in issuing certein regulations, and that other regulations violated the Telco Act. These
actions were consolidated in the Court of Appeals for the Eighth Circuit in lowa Utilities Board v, FCC,
120 F.3d 753 (8th Cir. 1997), amended on reh’g, 1997 WL 658718 (Oct. 14, 1997). The Eighth Circui:
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initially stayed certain of the regulations,! and later issued a final decision vecating some regulations en¢

upholding others. On January 26, 1998, the Supreme Court granted certiorari, AT&T Corp. v. Tows

Utilities Board, 118 S. Ct. 879 (1598).
The FCC’s Local Competition Order, and the Eighth Circuit’s treatment of these regulations ir

Iowa Utilities Board, is relevant to the instant case in several ways, First, the Eighth Circuit vacated the !

FCC's intrastate pricing regulations on jurisdictional grounds without addressing the merits of the FCC’:

‘ pricing reé‘ula.tions. The court found that the Act did not grant the FCC authority to promulgat
regulations in this area, and that the Act’s pricing standards were to be interpreted by state commissions
subject to the review of federal district courts. Second, the Eighth Circuit left in place other regulation'
contained in the Local Competition Order that touch on the two issues presented in the instant case
H levying of interstate switched access charges and conditions on resale of volume-discounted services
The FCC’s regulations and the Iowa Utilities Board decision will be discussed more fully in the relevan
sections of this Order.

“ 3. Procedural Background of the Instant Case

AT&T souéht to enter the local telecommunications market and invoked its rights under the Ac
H by requesting that Pacific Bell enter into an interconnection agreement. The parties negotiated frot
March to August of 1996, and on August 20, 1996, AT&T filed 2 petition to arbitrate with the Californi
Public Utilities Commission ("CPUC”). Arbitration took place from September 23 to 27, 1996. Tk-

* The FCC's rules are codified in scattered sections of Title 47, Code of Federal Regulations.

* The Court of Appeals initially stayed the operston nd effect of aaly the pricing rovisions an
the “pick and choose™ rule contained in the Local Competition Provisions. Seg [g_gr_gﬁmﬁmgs_mm_u
FCC, 109 F.3d at 421 & nn.3-4.
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arbitrator issued a decision on October 31, 1996, and submitted it for approval to the CPUC. The CPUC |
approved the agreement with some madifications on December 9, 1996.

On January 8, 1997, AT&T filed this suit against Pacific Bell and the CPUC slleging that two
provisions of the interconnection agreement approved by the CPUC violate the Act. First, AT&T
challenges a provision in the agreement which allows Pacific Bell to impose switched sccess charges oo
AT&T’s use of Pacific Bell’s unbundied network elements. Second, AT&T objects to the CPUC’s
décision prohibiting AT&T from aggregating the toll usage of its end customers in order to qualify for
discounts as g high voljume purchaser.

ATE&T snd defendants Pacific Bell and the CPUC have filed cross motions for summary
judgment on each of AT&T’s claims. In eddition to the parties’ briefs, MCI Telecommunications
Corporation (“MCI") and the FCC have filed gmicys curige briefs in support of AT&T, and GTE
California Incorporated (“GTE") has filsd an amicus curige brief in support of Pacific Bell and the CPUC.
Because there is “no genuine issue as 1o any material fact,” this case may be decided on summary

judgment pursuant to Federal Rule of Civil Procedure 56(c).

DISCUSSION

1. Standard of Review

The Telecommunications Act is silent regarding the appropriate standard federa! district courts
should apply when reviewing the decisions of state commissions. The Court is aware of three federa!
district court decisions addressing this question; afl three courts have concluded that a state PUC’s
interpretations of federal law are reviewed de novo, while findings of fact are reviewed with suybstantia)
deference. Sec. e.g., LS. West Communications, Inc v, MES Intelinet, Inc., No. C 97-222WD (W.D.
Wash. Jan. 7, 1998); GTE South, Inc, v Morrison, Nao. 3:97CV493 (E.D. Va Dec. 17, 1997); U,S. Wes!
Commumications, Inc, v Hix, et al, 986 F. Supp. 13 (D. Colo. 1997). In U.S. West Communicatiops,
the court analyzed the framework of the Act and concluded that district courts should review de novo
the question of whether a state PUC’s action was “procedurally and substantively in compliance with the
Act and the implementing regulations.” ]d. at 19. The court reasoned,

[S]tate commissions, while heving experience in regulating local exchange carriers in

5
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intrastate matters, have little or no experience in implementing federal laws and

policies and do not have the nationwide characteristic of a federal agency.

... Further, . . . state commissions do not bave extensive experience Or expertse i

the specific mandate of the Act - promoting competition in the local exchange market
1d. at 17. With respect to federsl court review of all other issues — namely those not involving the
question of whether the PUC acted in compliance with the Act and its attendant regulations -- the coun
held that the appropriste standard of review wes “arbitrary and capricious.” Under that standard, the

““agency’s action is presumed valid if & reasonable basis exists for its decision " [d. at 18, (quoting

Amisub (PSL). Inc. v, State of Colorado Dept, of Social Servs., 879 F.2d 789, 800 (10th Cir. 1989), cert

9 | denigd, 496 U.S. 935 (1590)). Applying this standard of review, the court found, would give prope:

10
11
12

deference 1o the technical expertise of the state PUCs, while still ensuring that the state agencies are
appropriately applying federal law.
This Court agreas with the reasoning of the 1).S, West Communications decision, and likewist

13 || finds that the proper standard of review of state agencies' decisions on matters of federal law is de noyp

M
15
16
17
18
19
20
21
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and on ell other matters, arbitrary and capricious. Section 252 of the Act empowers federal distric
courts to determine “whether the agreement . . . meets the requirements of sections{s] 251 [and 252] o

the Act™ 47 U.S.C. § 252(e)(6). While the state PUCs certainly huve expertise in ragulating

F telecommumications industries that this Court will not ignore, the PUCs do not have expertise it

interpreting and applying federel law. The Court finds uncoavincing the CPUC’s argument that federa
counts should accord state agencies substantal deference on all matters pursuant to Cheyron U.S.A. Inc,
v, Natura| Resources Defense Council, Inc,, 467 U.S. 837 (1984). Chevron held that federal courts mus
defer to a federal agency’s interpretation of a statute that it is entrusted with sdministering. “Chevron’:
policy underpinnings emphasize the expertise and familiarity of the federal agency with the subject matte
of its mandate and the need for coherent and uniform construction of federal law nationwide, Thos
considerations are not apt [to a state agency.]”™" QOrthopaedic Hospital v. Belshe, 103 F.3d 1491, 1495-9¢
(5th Cir. 1997) (quoting Tumer v, Perales, 869 F.2d 140, 141 (2d Cir. 1989)), cert. depjed, 118 S. Ct

26 l’ 684 (1998).

The Court finds that bath matters presently before it involve the CPUC’s interpretation of federa

28 | law, and therefore this Court reviews these issues de novo.

]
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2. Switched Access Charges on Lease of Unbundled Network Elements

A. FCC Regulations

The Act requires incumbents to lease unbundled network elements to competitors at “just
reasonable, and nondiscriminatory” rates, 47 U.S.C. § 251(cX3). The Act'mandates that these rates shal
be bascd on the cost of providing the network element, without reference to a rate-of-retumn or othe
mate-based proceeding, and may inchude & reasonable profit. Jd, at § 252(d)(1). In implementing the loca
c;)mpctition provisions of section 251, the FCC directed state commissions to use a specific forward
looking, replacement cost methodology known as the “total element long-run incremental cost
(*TELRIC") to calculate the rates incumbents can charge for providing access to unbundled networl
elements. Sece Local Competition Order §] 620, 672-732. The FCC's pricing rules provided tha
incumbents could not levy switched access charges® in addition to the TELRIC computation for eithe
intrastate or interstate services: “Neither the interstate access charges . . . nor comparable intrastat:
access charges shall be assessed by an incumbent LEC on purchasers of elements that offer telephon
exchange or exchange access services.” 47 CFR. § 51.515(a). However, the FCC allowed a grac
period for the imposition of interstate access charges until June 30, 1997. See 47 C.F.R. § 51.515(b)

These interim interstate access charges were challenged and upheld by the Eighth Cireuit o
Competitive Telecopymunications Association v. FCC 117 F.3d 1068 (8th Cir. 1597) [hereinafte
“Compte!”]. The Comptel court recognized that the levying of access charges deviated from the Act’
cost-based mandate. Id, at 1074. The FCC justified thesc temporary charges by arguing that they wer

necessary to ensure a smooth transition to implement another of the Act's mandates, the reform ¢

universal service® The Telco Act mandates the elimination of subsidies for universal service, lon;

* Switched access charges refer to the charges incumbents assess against a competitor when
competitor uses unbundled network elements to provide exchange access to the competitor's loc?
telephone customers when they place toll or long distance calls.

) ¢ “Universal service” refers to the goal of providing quality service and access to all customer:
' “including low-income customers and those in rural, insular, and high cost areas . . . at rates that ar

reasonably comparable to rates charged for similar service in urben areas.” 47 U.S.C. § 254(b)(3). 1
order to provide such service, incumbents have provided residential service at below cost, and charge
bustness customers, among others, substantially above cost. These subsidies for universal service hay
been shifted not only across different categories of customers, but also across time and geographical area
(1.c. urban vs. rural). Switched access charges have long been used to subsidize the provision of univers:

7
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provided in the form of access charges, so that support for universal service will be "explicit.” Sec 4
U.S.C. § 254(e) . Congress directed the universal service reform rules to be adopted by May 8, 1997
The FCC argued in Comptel that the interim access charges were necessary to subsidize universaf servie
for the nine months from August 1996 to May 1997 before the universal service reforms wese complete

The Comptel court upheld § 51.515(b), finding the FCC’s justification for the interim interstat.
charges reasonable. “We do not think it contrary to the Act 1o institute access charges with e fixe:
expiration date, even though such charges on their face appear to violate the statute, in order t
effectuate another part of the Act.™ 117 F.3d at 1074. In reaching its decision, the court emphasized th
“brief life” of the charges and the deference that interim rules command, Id. at 1075.

In contrast, in a later decision the Eighth Circuit struck down the FCC's intrastate pricing rules
finding that the Telco Act did not grant the FCC the authority to promulgate pricing regulation
pertaining to jntrestgte telephone servics. See Jowg Utilities Board v, ECC, 120 F.3d 753, 794 (8th Ci
1997). The court rejected the FCC’s argument that § 251(d)}(1) of the Act, which states that “[w]ithi
& months after February 8, 1996, the Commission shall complete all actions necessary to establis
regulations to implement the requirements of this section,” supplies the FCC with the authority t
regulate all aspects of § 251. The FCC argued that because subsection 251(c) requires rates fo
interconnection and unbundled access to be “just, reasongble, and nondiscriminatory,” the ¥CC has th
power to regulate these rates and any other rates mentioned in § 251. In rejecting the FCC’s argumen
the court held that § 251(d){(1) “operates primarily as a time constraint, directing the Commission ¢
complete expeditiously its rulemaking regarding only the areas in section 251 whare Congress express!
called for the FCC’s involvement.” 1d, at 794. The court noted that these areas where the FCC ws
authorized to promulgate rules included subsections 251(b)(2) (mumber portability), 251(c)(4XB
(prevention of discriminatory conditions on resale), 251(d)(2) (unbundled network elements), 251(e
(numbering administration), 251(g) (continued enforcement of exchange access), and 251(h)(2
(treatment of comparable carners as incumbents). See id, at n.10. The court coneluded that § 251 di

not grant the FCC pricing authority over local telephone services, and therefore the FCC was ectin

service,
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to use the TELRIC cost methodology. However, as in Comptel, the eourt upheld the FCC's rule:
regarding interstate pricing, finding that the FCC had jurisdiction to regulate in this area. Sec id, at 80(
n2l. - '

On May 7, 1597. the FCC issued an order specifically concerning the imposition of interstate

switched access charges, In thy

Docket No. 96-262 (Federal Communications Commission, May 7, 1997), codified at, 47 CFR. §§ 6!
69 [hereinafter “Access Charge Order™]. In that order, the FCC cxpreasly prohibited the assessment o.
interstate access charges on the use of unbundled network elements. The FCC concluded that thes

1 ‘ outside of its jurisdiction when it prohibited intrastate switched access charges and directed state PUC: |

access charges are inconsistent with the cost-based mandate of the Act: *[Playment of cost-based rate
repmsents‘ﬁJU- compensation to the incurnbent LEC for use of the network elements that carrier:
purchase. . . . Allowing incumbent LECs to recover access charges in addition to the reasonable cost
of such facilities would constutute double recovery becmse the ability to provide access services is alread:
included in the cost of the access facilitics themselves.” Access Charge Order § 337, The FCC foun:
that excluding access charges from unbundled network elements would allow incoming carriers tc
provide services at competitive rates, thereby promoting the underlying goals of the Act. As with th
FCC’s Local Competition Order, various parties filed suit challenging the regulations, and th
consolidated action is currently pending in the Court of Appeals for the Eighth Circuit, SB(
Communications, Inc. v, FOC, No. 97-2618 (8th Cir. pending, filed June 16, 1997). The Eighth Circui
f has not stayed these regulations pending appeal.

B. CPUC Dccision

In its Decernber 9, 1596 decision approving the interconnection agreement between AT&T an
Pacific Bell, the CPUC allowed Pacific Bell to levy switched sccess charges when AT&T leases Pacifi
| Bell's unbundled network elements to provide exchange access to AT&T"s local telephone customers

The CPUC noted that there was no FCC rule in force that prohibited the assessment of intrastate acces

charges, as the Eighth Circuit Court of Appeals in Jowa Utilitics Board had at that time stayed the pricin
g
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regulations. The CPUC stated,

We have not had the opportunity to examine the legal argument presented by parties
that allowed the FCC 1o conclude that access charges should not be assessed on the
unbundled clement. Therefore, this Commission cannot adequately defermine if the
FCC’s legal in::};mtation is correct,  AT&T has noted that the CF.R § 51.515(2)
was stayed therefore the FCC was prevented from énforcing its legal
interpretation. Thus, we¢ have retained authority to set intrastate switch access rates,
Access charges have always played a complex and critical role in the recovery of
embedded network costs. We believe it is unwise to modify thesc charges at this
time.

Decision 96-12-034, (Dec. 9, 1996), 19-20 [hereinafter “CPUC Decision™). The CPUC then adopted

Pacific Bell’s proposed clauses regarding levying of switched access charges, Although the CPUC's

discussion of the imposition of access charges focused on intrastate charges, Pacific Bell's proposed
clauses, which the CPUC adopted wholesale by reference, covered both jntrastate and juterstate access
charges.

AT&T contends that allowing Pacific Bell to levy any access charges in addition to the price of
the unbundled network elements violates §§ 251(c) and 252(d) of the Telco Act as well as binding FCC
t regulations. Defendants respond that (1) AT&T's claims regarding the levying of interstate access
charges are not ripe for review; and (2) the CPUC has plenary authority over intrastate pricing; the
d intrastate access charges are reasonable and consistent with the Act; and the intrastate access charges arc

an appropriate interim measure.

d . L. Ripeness

Before tuming to the substance of the parties’ arguments, the Court first addresses whether it is
proper far the Court to resolve the issue of interstate access charges at this time. Both defendants
oppose AT&T's challenge to the levying of interstate access charges, arguing that the issue is not ripe
for a variety of reasons. The CPUC argues that AT&T has waived this argument by failing to specifically
plead that the CPUC acted in excess of its jurisdiction by approving these charges. Pacific Bell, on the
other hand, requests that this Court dismiss without prejudice AT&T's complaint to the extent that i
r addresses interstate access charges. Pacific Bell argues that given the FCC's recent Access Charge Orde:

10
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prohibiting interstate access charges and the pending challenge to the order in the Eighth Circuit, it would
be premature for this Court to rule on the issuc. Pacific Bell states that until the Access Charge Order
is averturned or stayed by & court of competent jurisdiction, Pacific Bell will not assess interstate acces:
charges when AT&T leases umbundled network elements from Pacific Bell: Pacific Bell further notes tha
AT&T requested renegotistion on the Agreement on this issue, and therefore this Court should wait unti
that pracess is complete.
| In response, AT&T argues that the issue of interstate access charges is ripe for review becaust
the CPUC "has made it abundantly clear that it plans to do nothing to address this unlawful provision
and Pacific has made no offer to waive the provision, and, as a monopolist, has no incentive to do sa”’
AT&T’s Reply, 4:25-28,
The Court concludes that the issue is ripe for review. The Court does not find it necessary tha
AT&T have specifically pled that the CPUC acted in excess of its jurisdiction in order to bring & challeag:
to the interstate access charges. AT&T s claimisnota jurisci'u:tional one; rather, AT&T argues that the
CPUC's decision violates the provisions of the Act and FCC regulstions." As to Pacific Bell's arguments
the Court notes that the CPUC denied AT&T's petition to modify the interconnection agreement, despitt
its recognition that it may have inadvertently exceeded the reach of its jurisdiction in allowing the
assessment of interstate access charges. Sge MMMWM@

Appiication 96-08-040 (CPUC Nov. S, 1997); Order Dismissing Application for Reheanng of Decisios
Petition 10 Modify, Dec. 97-09-119 (Sept. 24, 1997). In addition

although Pacific Bell has maintained the position in both this action and the related action of MC
Telecommunications Corp, v. Pacific Bell, C 97-0670 SI, that it will not assess interstate access charge
pending the Eighth Circuit’s resolution of the pending challenge to the Access Charge Order, the fac
remains that under the current interconnection agreement, Pacific Bell retains the authority to impos:
such charges. The Eaghth Circuit has not stayed the Access Charge Order pending the challenge in SB{
Communications. Inc. v. FCC. No. 97-2618. and therefore that Order remains in force and 15 binding
upon the state PUCs and this Court. This Court has the duty to ensure that the interconnectiol
agreement complies with the Act, and the fact that an appeal covering the same issue is currently pendin;
in another circuit docs not obviate that responsibility. The Court coneludes that the issue 18 ripe fo
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1 | review, and tums to the parties’ stbstantive arguments regarding the imposition of switched access
2 || charges.

3
4 2. Propriety of Switched Access Charges '
] AT&T contends that the plain language of § 252(d)(1) mandates a cost-based standard for pricing

6 || and forecloses the imposition of any charges that do not reflect the actual costs incurred in
7 { providing unbundled network elements to competitors. Section 252(d)(1) reads in relevant 'part':
8 (d) Pricing standards

9 (1) Interconnection and network element charges
104 ' Determinations by a State commission of the just and reasonable rate for the
interconnection of facilities and equ:gcmcm for the ses of subsection
11 (c)(2) of section 251 of this title, and the just and reasonable rate for network
" r‘ - . elements for purposes of subscction (¢)(3) of such section -~
13 (A) shall be —
(i) based on the cost (determined without reference to a rate-
14 st of-return or other rate-based procaadini) of providing the
15 interconnection or network clement (whichever is applicabie),
and
16 (ii) nondiscriminatory, and
17 (B) may include a reasonable profit.
18| AT&T alleges that in arbitrating the rates for unbundled network elements, the CPUC imposed
19 I‘ access charges which impermissibly allow for recovery of Pacific Bell's historical costs as well as
20 | subsidies for universal scrvice. The CPUC's arbitrator used Pacific Bell’s suggestcd cost model, Tota)
21} Service Long Run Incremental Cost (“TSLRIC™), as the basis for setting prices. The arbitratos

22 || concluded that the TSLRIC model allowed Pacific Bell to recover its costs plus a reasonable profit. In

23} reviewing the arbitrator’s decision, the CPUC permitted Pacific Bell to recover not only the TSLRIC

24
25

amount, but also allowed Pacific Bell to charge AT&T per-minute switched access charges whenever
AT&T uses the network elements to originate and terminate either interstate or intrastate long distance

26 L calls. AT&T arguss that “subsidy-laden access charges, whatever their origin or purpose, [do not] bave
27

28

anything at all to do with Pecific’s cost of providing network elements.” AT&T'’s Reply, 6:3-6.
AT&T argues that both the Eighth Circuit in Comptel and the FCC’s Access Charge Orde;
13
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explicitly prohibit incumbent LECs from levying interstate access charges in addition to cost-based rate:
for the Jease of unbundled network elements. AT&T srgues that the Eighth Circuit's and the FCC'
reasoning is equally applicable to the imposition of intrastate access charges. “[The Eighth Circuit anc
the FCC) recognized that § 252(d) limits rates for unbundled elements to the full costs of the facility (anc
its underlying functionalities) and prohibits the assessment of other charges in addition to those cost
based rates.” AT&T's Motion, 10;18-20. While the state commissions msy have sole authority
déerminc the specific pricing methodologies governing intrastate telecommunications services, the stati
cormmissions are still bound by general standards as set forth in the Act. Section 252, AT&T contends
prohibits state commissions from allowing incumbents to assess non~-cost based charges on the use o
network elements. Whether a charge is levied for interstate or intrastate access, AT&T argues the effec
is the same: to allow for double recovery in violation of the Telco Act. AT&T argues that it is irrelevan
that Jowa Utilities Board decision vacated the FCC regulation prohibiting the levying of intrastste acces
charges because that decision rested solely on jurisdictional grounds.

AT&T's final argument against the imposition of access charges is that these charges contraven
another provision of the Act, § 251(c)(3), which allows new entrants to use unbundled network element
without discrimination or impairment. AT&T argues that because Pacific Bell does not pay acces
charges when using its own network to provide exchange access, it is plainly discriminatory to requin
AT&T and other competing LECs to pay these charges to use the same network elements to provide th
same exchange access services. For the same reason, the access charges violate 2 binding FCC rule, 4'
C.F.R. § 51.309(a), that bars incumbents from imposing any “limitations, restrictions, or requirement
on requests for, or the use of, unbundled network elements that would impair the ability of a requestin
telecommunications carrier to offer a telecommunications service in the manner the requestin
telecommunications carrier intends.” AT&T argues that the access charges impair AT&T’s ability t
offer exchange access and long distance service because it has a higher cost than Pacific Bell of providin:
these services,

In their motions for summary judgment, the CPUC and Pacific Bell focus on the imposition o
intrastate access charges only, since they both contend that the issue of interstate access charges is nc

nipe for review. In its reply, Pacific Bell briefly argues that the CPUC did not exceed its jurisdiction i

13
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imposing interstate access charges. However, as discussed eaclier, AT&T's challenge is not &
jurisdictional one; AT&T maintains that both the interstate and the intrastate access r.harges violate the
Act’s pricing standard as set forth in § 252. With respect to the merits of the CPUC’s assessment of
charges, defendants essentially advance the Same arguments. First; citing Jowa Utilities Board,
defendants contend that the CPUC has plenary authority to decide the pricing of intrastate services.
Because the Eighth Circuit struck down the FCC’s regulations regarding intrastate acoess charges,
defendants argus that the CPUC therefore has the autbority to impose such charges. Defendants argue
that “[i)n light of the CPUC’s clear authority to regulate intrastate pricing, this Court should give
deference to the CPUC’s decision governing intrastate access charges” Pacific Bell's Motion, 22:5-7.

Defendants’ argument misses the mark. The Iowa Utilities Board decision vacated the FCC
regulations penaining to inteastate pricing solely on jurisdictional grounds; it did not speak to the merits
of these re.gﬁlations or express any opinion on the validity of imposing tntrastate switched access charges.
AT&T does not challenge the CPUC’s authority over intrastate pricing matters; rather, AT&T argues
that the levying of access charges violates the federal standard for pricing unbundied network elements
as set forth in section 252, It is true that the state commissions have exclusive jurisdiction to determine
intrastate pricing. However, state commissions are still required to ensure that their decisions comply
with the Act, a matter that the Court will review de novo.

Defendants next contend that the CPUC’s decision to allow access charges in addition to
unbundied network element costs is reasonable and consistent with the Act. In reviewing the arbitrator’s
deciston, the CPUC determined thet access charges have long been used to recover embedded costs
associated with building the network. The CPUC concluded that since the Eighth Cireuit had stayed the
FCC regulations prohibiting assessment of these charges, the CPUC was not prohibited from impaosing
them. In their briefs, defendants have expanded on the CPUC's reasoning in its decision, arguing that
the cost model used by the arbitrator would not adequately compensate Pacific Bell for the use of its
system. The switched access charges allow Pacific Bell to recaver historical costs, as well as overhead
costs related to providing universal service. Defendants argue that these sccess charges are cost-based
and therefore allowable under section 252(d)(1). In addition, defendants argue that the Act does not

expressly prohibit the assessment of access charges, and that there is no requirement in the Act that

14
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incumbents necessarily be fully compensated solely through the unbundled element prices. According
to defendants, if Pacific Bell were not ellowed 1o levy access charges, Pacific Bell would be under-
compensated and would be placed at a competitive disadvantage. Furthermore, prohibiting Pacific Bei
from levying these charges would adversely sffect Pacific Bell’s ability 1o continue to provide universal
service.

~ Finally, defendants argue that the sccess charges arc a temporary measure, and as such should
be upheld during the transition to a competitive local exchange market. The agreement is only in effect
for three years, at the end of which time the CPUC will recxamine its holding. Defendants ague that the
instant case is similar to the situstion presented in Comptel, 117 F.3d 1068 (8th Cir. 1997), where the
court upheld acceys charges as an appropriate interim mechanism to help complete the reform of universal
service.

The Court concludes that the CPUC tmproperly allowed Pacific Bell to assess switched access
charges that are not based on the “cost . . . of providing . . . the network element.” 47 US.C. §
252(d)(1). The Court is not convinced that the access charges cover “costs” that Congress intended to
provide for when it drafted section 252, Rather, the Courr believes that section 252(d)(1) directs state
commissions to set prices that account only for the specific costs incurred in providing the network
elements, along with a reasonable profit. After reviewing the evidence, the arbitrator in this matter used
Pacific Bell’s cost model as the basis for setting prices, and determined that the model allowed for Pacific
Bell to recoup its costs plus a reasonable profit. The CPUC erved when it allowed for other amounts
to be imposed in addition to these costs. Indeed, the CPUC itself has recognized that the challengad

access charges arc “not a cost-based item and [do] not recaver the costs for any specific transport

function.” 3 ot { r Network Archit
Development of Dominant Carrier Networks, Dec. 95-12-020, 1995 WL 767850, at * § {CPUC Dec.
6, 1995).

Scetion 252's pricing standard does not ellow for incumbents to assess charges to subsidize
universal service. Indeed, to allow incumbents to continue to jevy access charges to psy the costs of
providing universal service runs counter to the Act’s specific mandate that hidden subsidies for universa)
service be replaced with explicit funding. Sge 47 U.S.C, § 254(e). This determination is consistent with
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the Eighth Circuit’s decision in Comptel, in which the coust found that the sssessment of access charges
to subsidize universal service was contrary to section 252's cost-baged mandate. See 117 F.3d 1068,
1073-75.

In addition to violating the pricing standards set forth in the Act, the imposition of interstate
access charges is contrary to binding FCC regulations. The FCC’s Local Competition Order clearly
prohibits the levying of intcrstate access charges, finding that these charges allow for double recovery
by incumbent cerriers. The Local Competition Order was promulgated on August 8, 1996, and was
effective at the time the CPUC approved the interconnection agreement, and remains in force to this day.
As discussed earlier, the FCC’s rules prohibiting interstate rccess charges were not pvermmed by the
Eighth Circuit.  Moreover, although not binding oa the CPUC at the time it rendered its decision on the
AT&T/Pacific Bell interconnection agreement, the FCC’s Access Charge Order is clear that interstate
charges aré ﬁotto be assessed by incumbents on competitors.

Finally, the Court rejects the defendants’ argument that these access charges are similar to the
interim charges'in Comptel, and that therefore the charges are an appropriate transitional measure. The
Comptel court found it significant that the access charges at issue could be collected no later than June
30, 1997, and that the measure lasted for only a nine month period. Unlike the FCC regulations at issue
in Comptel, which were specifically designated as “a temporary transitional mechanism,” the Pacific
Bel/AT&T agreement is in effect for three years, and by denying AT&T’s request for modification, the
CPUC has confirmed that it does not intend to modify its holdings. As such, defendants’ argument that
the access charges are temporary is unpersuasive.

For the foregoing reasons, the Court concludes that the imposition of switched access charges
does not comply with the Act’s cost-based mandate, and therefore this provision is unlawful. The Court
hereby GRANTS AT&T’s motion for summary judgment on this issue, and accordingly DENIES the
motions for summary judgment filed by defendants Pacific Bell and the CPUC.

3. Aggregation of End Uscr Volume to Qualify for Volume Discounts
A. FCC Regulations

The Act imposes on incumbents the duty to “offer for resale at wholesale rates any
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telecommunications service that the carrier provides at retail to subscribers who are pot
telecommunications carriers.” 47 U.S.C. § 251(c)(4)(A). Incumbents arc prohibited from imposing
““unreasonable or discriminatory conditions or limitations™ on the resalc of such services. Id at §
251(4)(B). .
In implementing this section, the FCC prescribed a general regulation directing that an “incumbent
LEC may impose a restriction (on resale] only if it proves to the state commission that the restriction is
reasonable and nondiscrimigatory.” 47 CFR § 51.613(b). In addition, in its Local Competition Order,
the FCC determined that the resale requirements of § 251(c)(4) apply to volume-discounted scrvices.
“If a service is sold to cnd-users, it is & rerail service, even if it is priced as a volume-based discount off

the price of another retail service.” Local Competition Order § 951. The FCC recognized that

11 | reasonable restrictions could be placed on the resalc of volume-discounted services, and concluded that
12 | “the substance and specificity of rules conceming which discount and promotion restnctions may be
13 | applied to resellers in marketing their services to end users is a decision best left to state commissions.”
14§ 1d. ar 1952, However, the FCC specifically concluded as fallows:

15 (It is presumptively unreasonable for incumbent LECs to require individual reseller

16 end users to comply with incumbent LEC high-volume discount minimutm usa

requiremnents, so long as the rescller, in sggregate, under the relevant tariff, mests the
minimum level of dernand. The Cornmission traditionally has not permitted such
restrictions on the resale of volume discount offers. We belicve restrictions on resale
of valume discounts will frequently produce anticompetitive results without sufficient

Pt
~J
———

18 justification. We, therefore, conclude that such restrictions should be considered

presumptively unreasonable. We note, however, that in calculating the proper
19 wholesale rate, incumbent LECs may prove that their avoided costs differ when
20 selling in farge volumes.

.art g 953,

2] ot .
- r The Jowa Utilities Board decision left these regulations pertaining to resale of volume-discounted
23 services untouched, finding that “we have recognized that subsection 251(c)(4)(B) authorizes the
24 Commission to issue regulations regarding the incumbent LECs’ duty not to prahibit, or impose
25 unreasonable limitations on, the resale of telecommunications services.” 120 F.3d at 819, The court did
26 vacate FCC pricing rules that dictated a specific methodology for state PUCs to use in determining
- wholesale rates on the same jurisdictional grounds as described above. However, the court found that
28 the FCC possessed the authority to promulgate rules restricting the sbility of incumbents to circumvent

17
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1 | their resale obligations under the Act,

B. CPUC Decision
The arbitrator’s report setting forth the torms of the interconnection agrecment between AT&ET
and Pacific Bell provided that AT&T *‘shall receive the same volume discounts from [Pacific Bellj for

wm b W W

services based on its wholesale volume that [Pacific Bell]} provides to its retail customers based on their
retzil volume without regard to the number of customers to which [AT&T] resells such service . .. ."
Arbitrator’s Report, 31. The arbitrator rejected Pacific Bell’s argument that allowing this aggregation

v e -~

would cause substantial reverue loss, finding that this claim is “not cognizable under the Act.” Id (citing
10 { Local Competition Order § 953 and 47 CF R § 51.613),

11 The CPUC’s decision approviug the interconnection agreement overturned the arbitrator on this
12 { poim, holding instead that AT&T may only qualify to purchase the volume-discounted services if the exc
13 || users themselves would qualify for the volume discount. The CPUC first concluded that nothing in the
14 i Act required that the CPUC find in favor of AT&T on this issue. See CPUC Decision, 8. The CPUC
15 1 noted that § 251(c)(4)(B) “imposes & broad duty not to prohibit resale, but permits that a state may,
16 || *‘consistent with regulations prescribed by the Commission under this section, prohibit a reseller tha
17 § obtains at wholesale rates a telecommunications service that is available at retail only 1o a category o
18 H subscribers from offering such service 10 a different category of subscribers.” [d, at 8-9 (quoting §
19 251(c)(4)(B)). Thus, the CPUC suggested thet by prohibiting aggregation. the CPUC was simply -
20} prohibiting AT&T from selling a telecommurnicarions service that is available at retail “only to a categon

21 § of subscribers” -- Le. high volume uscrs — to a different category of subscribers —~ i.c. low volume users

22 As for the FCC regulations, the CPUC noted the following:

23 More broadly, we note that the FCC re ions adopted in 47 C.F.R_ Section
51.613 explicitly permut restrictions on resale. In particular, 47 CF R. Section

24 51.613(b) states that “an incumbent LEC may impose a restriction only if it proves to

the state commission that the restriction is reasonable and nondiscriminatory.” Once
again, we find codified in FCC regulation the stetutory standard that all our decisions
to open loca! telecommunications marksts must meet.

25

26

We note that there is no unstayed regulation in the FCC’s First Report and

27 Order [Local Competition Order] that adopts a blanket prohibition on resale
restrictions. The stay of the Eighth Cireuit Court squarely limits the ability of the

28 FCC to impose pricing regulations on intrastate services. Furthermore, the FCC

18
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recognized that different resale margins might apply whena resells a volume-

discounted service, [Citing Local Competition Order § 953]. We note that the resale
rules that we are considenng here deal centrally with the pricing of toll services that
are resold to individual customers. In particular, the issuc is not whether the service
may be resold, but whether the fact that they are resold by a single company should
permit that 1o qualify for the discount for which the individual purchasers
could not qualig. %‘his pricing issus falls squarely into our juriddiction.

To sum up, there is no statutory or regulztory basis that compels the arbitrator
to jettison our current regulatory structure, which imposes only those resale
restrictions that we find reasonable. Morcover, the FCC’s requirement for

issible resale restrictions -- that a state find the specific resale limitations to be

th reasonable and nondiscriminatory - is the standard for Californis review of all

tariffs, including resale provisiops. (Public Utilities Code 453(2)). We find no new

federal requirement that would compel us to further alter our resale policies, that,
consonant with the Act, contain only a minimum of resale restrictions.

1
2
3
4
5 " v
6
7
B
9

AT&T contends that the CPUC’s decision is contrary to several interrelated provisions of the Ac

13 H as well as the FCC's Local Competition Order. For the reasons sct out below, the Court concludes the

" the CPUC applied the incorrect standard when deciding the “reasonableness™ of the resale restrictions

s As such, the Court finds it unnecessary to reach AT&T’s statutory arguments.’

o
17
18

AT&T argues that the CPUC's decision flatly contradicts the FCC's Local Competition Ordez
and that the CPUC ignored these regulations when issuing its decision. AT&T argues that the CPUC’
contention that resale restrictions are a matter of the state’s pricing authority is incorrect, as the Ac

‘9 makes clear that the determination whether resale restrictions on caregories of customers are reasonabl

20

[Ai State commission may, copsistent with regulations prescribed by the [FCC]
21 i i prohibit & rescller that obtains at wholesale rates 2

telecommunications service that is available at retail only to a category of subscribers
22 from offering such service to a different category of subscribers.

I is & subject for regulation by the FCC. Section 251(c)(4)(B) provides in relevant part:

23 “ 47 U.S.C. § 251(c)(4)B) (cmphasis added). The Court agrees, finding that the FCC has jurisdictio.

24| 1o promulgate rules regarding restrictions on resale of telecommunications services, and that an

25 i indication to the contrary in the CPUC’s decision is incormect.
26

27 i ” The Count notes, however, that the FCC's Local Competition Order, which provides thi
28 resale restrictions on volume-discounted services are “presumptively unreasopable,” suggests th:
there are limited circumstances under which these restrictions may be justified under the Act.

| "
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The parties dissgree on what standard governs the imposition of restrictions on resale. AT&T
contends that the FCC’s Local Competition Order controls, and that therefore resale restrictions on
volume discounted services are “presumptively unreasonable” in accordance with § 953. In contrast,
defendants argue that the proper standard is contained in 47 C.F.R. § 51.613(b), which provides that “an
incumbent LEC may impose a restriction only if it proves to the state commission that the restriction is
rcasonable and nondiscriminatory.” Defendants argue that the FCC’s Local Competition Order is not
bh-:ding on the CPUC because it was not codified in the Code of Federal Regulations.

The Court conchudes that the FCC's Local Competition Order is enforceable and binding on the
u CPUC. The FCC is empowered to announce its rulings by order rather than codified reguletion, and its
orders have the full force end effect of law. Sec Wilson v, AH, Belo Corp,, 87 F.3d 393, 397-98 (9th
Cir. 1996). Moreover, with regard to the Local Competition Order specifically, the Eighth Circuit in
Jowa Utilities Board, 120 F.3d 753, 803 (8th Cir. 1997), found that the order constituted a “final” action
by FCC, and that therefore the matter was ripe for review by the court. Since the Eighth Circuit did not

vacate any of the FCC's regulations conceming restrictions on resale contained in the Loca! Competition
Order, these regulations are enforceable and binding on the CPUC,

AT&T argues that although the CPUC’s decision cites § 953 of the Local Competition Order,
the CPUC does not address the FCC’s “presumptively unreasonable™ standard, focussing instead only
on whether the restriction was “reasonable” and “nondiscriminatory.” Additionally, AT&T argues that

Pacific Bell did not made the requisite showing to overcome the FCC’s presumption of

“unreasonablencss;” according 10 AT&T, in order to rebut the “presumption of unreasonableness,”
Pacific Bell was required to show that their avoided costs differ when selling in large volumes. See Local
Competition Order § 953.

Defendants respond that the CPUC’s restrictions on resale are tenable because they comply with
T 952 of the Local Competition Ordcr,. which provides that “there may be reasonable restrictions on
promotions and discounts.” Defendants also rely heavily on §f 952's statement that the “substance and
specificity of rules concerning which discount and promotion restrictions may be applied to resellcrs in
marketing their services to end-users is a decision best lefl to state commissions.” Defendants argue that

the CPUC carefully considered evidence on the issue of imposing restrictions on resale and found that

I1‘ 20
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such restrictions were reasonable.

Defendants’ reading of the Local Competition Ocder is too selective. It is true that the FCC
recognized that “reasonable” restrictions could be placed on promotions and discounts, and that generally
these matters were best left to the state commissions for determination. However, in the next paragraph,
the FCC set forth its specific findings that resale restrictions on volume discount offerings were
“presumptively unreasonable,” Defendants focus on § 952's general language regarding “reasonable
restrictions,” while ignoring 1 953's much more specific language dealing with the issue presented in the
instaﬁt case: resale restrictions on volume discounted services. For these reasons, the Court finds that
% 953's “presumption of unreasonablencss” is the controlling standard. _

Defendants alternatively argue thst the CPUC discussed, and rejected, arguments advanced by
another cormpetitor based on the “presumptively unreasonable™ language contained io § 953. Prior to
issuing its o_pinien on the AT&T/Pacific Bell interconnection agreement, the CPUC solicited comments
from numerous telecommunications companies. One company, ICG Telecom Group, Inc., argued in
favor of al!owing aggregation on the ground that loss of revenue to incurnbents was not sufficient to
“rcbut the presumption of uarcasonableness.” The CPUC rejected ICG’s arguments, coacluding that
ICG's approach would result in substantial revenue losses to Pacific Bell and that permitting resale would
remove any incentive by Pacific Bell to offer discounts to its large volume customers, thereby running
counter to the pro-competitive goals of the Act, Defendants ergue that by considering and rejecting
ICG’s arguments in favor of aggregation, the CPUC evidenced its awareness of ] 953's standard.

The Court concludes that the CPUC’s dectsion is ambiguous as to whethec the CPUC believed
that it was bound by § 953, and that even if the CPUC did not “ignore™ ] 953, the CPUC did not apply
{ 953 correctly. Although the CPUC rejected ICG's arguments rebutting the *‘presumption of
unrcasonableness,” in the section of the decision setting forth the CPUC’s conclusians, the CPUC
mentions only the “reasonable™ and “nondiscriminatory” standard contained in 47 C.F.R. § S1.613(b).
The CPUC never addresscd the language of § 953, and never found that Pacific Bell had rebutted the
presumption of unreasonsbleness set forth in 4§ 953. |

Moreover, assuming arguendo that the CPUC understaod that § 953 governed, the Court finds
that the CPUC misapplied that section. The CPUC decision states that Pacific Bell advanced three
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arguments in support of its position: (1) aggregation would jeopardize Pacific Bell's financial stability
and cause substantial revenue loss; (2) aggregation would remove any incentive by Pacific Bell to offer
discounts to large volume customers, therefore producing an anti-competitive result; and (3) additions]
resale requirements are inconsisteat with a recent decision by the CPUC. * Seg CPUC Decision, 7-9. The
first two arguments were considered by the FCC in connection with the FCC’s local competitior

|

proceedings, and the FCC nevertheless determined that resale restrictions on volume discount offering; |

were “presumnptively unreasonable.” See Local Competition Order, 1Y 940-47. The third rationale -

the existence of a priar CPUC decision ~ docs not provide a valid basis for overcoming the presumptios |

against resale restrictions. .
In sum, the Court concludes that the FCC’s Local Competition Order, including 4§ 953, i
enforceable and therefore binding on the CPUC,; it is unclear whether the CPUC recognized that § 953"

“presumption of unreasonableness” regarding restrictions on resale of volume discounted offering: |

applied in the instant case; and finally, even if the CPUC recognized the applicsbility of § 953, the

CPUC misapplicd that standard. As a result, the CPUC’s action on this provision, which overturned the

arbitrator’s determination, is vacated and the arbitrator’s determination — 1,e., that that AT&T “shal

receive the same volume discounts from [Pacific Bell] for services based on its wholesale volume tha |

[Pacific Bell] provides to its retail customers based on their retail volume without regard to the numbe

|
of customers to which [AT&T] reselis such service . . . ", Arhitrator’s Report, 31 -- is reinstated.

Howevcr, since § 953 recognizes there are situations in which incumbents can suceessfully rebu

the presumption of unreasonableness that attaches to aggregation restrictions on resale, Pacific Bell me

| seek modification from the CPUC by presenting such evidence and the CPUC may evaluate suc

evidence in accordance with § 953.
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1 CONCLUSION
2 For the foregoing reasons and good cause shown, the Court hereby GRANTS AT&T"s motion

.3 || for summary judgment and DENIES the motions for summary judgment filed by defendants Pacific Bell

4§ and the CPUC. . ‘

IT IS SO ORDERED.

6 .

7 %J—-(

8 | Dated: May 11, 1998 A —
9

i SUSAN ILLSTON
United States District Judge
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Plaintiff.

V.

THEOQODORE V. MORRISON, JR.; HULLIHEN
WILLIAMS MOORE; snd L CLINTON
MILLER; (In Their Official Capacities as
Commissioners of the Virginia State Corporstion
Conmission)

. aod

OOX FIBERNET COMMERCIAL SERVICES,
INC.,

and
MCI TELECOMMUNICATIONS
CORPORATION; asd MCIMETRO ACCESS
TRANSMISSION SERVICES INC.,

and
AT&T COMMUNICATIONS OF VIRGINIA,

INC.,
Defendants.

Civil Action Number 3:97CV493

] FINAL ORDER
THIS MATTER comes before the Court on cross motions for summary judgment

pursuant to Rule 56 of the Fedaral Rules of Civi] Procedure. Each party to this action has moved

for summary judgment cn its behalf For the reasons stated in the accompanying Memorandum

Opinion, the Court GRANTS summary judgment for Theodore V. Morrisan, Jr.; Hulliben

Williams Moore; snd L Cliston Miller who have been sued in their official capacity =y

SCHEDULE 16 .




Comumissioners of the Virginia State Corporation Commission (“SCC”). The Coust FINDS that
the MECPR pricing methodology violates the Telecommunications Act of 1996, P.L. 104-104,
110 Stat. 56 (1996). The COURT further FINDS that 47 US.C. § 251(dX1) is best read to
exchude historical costs, GTE's taking claim is not ripe for adjudication and is hereby
DISMISSED WITHOUT PREJUDICE. Similarly, the Cout DISMISSES Count Li(A) of the
Complaint WITHOUT PREJUDICE. The Cowrt DIRECTS implementation of the
Interconnection Agreement as appeoved by the SCC.

Let the Clerk send a copy of this Order to all counsel of record.

Axd it is SO ORDERED.

MAY 19 1938
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
RICHMOND DIVISION

GTE SOUTH INCORPORATED,

V.

THEODORE V. MORRISON, JR.; HULLIHEN
WILLIAMS MOORE; and I, CLINTON
MILLER; (In Their Official Capecities a3
Cormmissioners of the Virginig State Corporation
Cormigsion)

od Civil Action Number 3:97CV493

COX FIBERNET COMMERCIAL SERVICES,
INC,, ¥
e

MC1 TELECOMMUNICATIONS
CORPORATION; and MCIMETRO ACCESS
TRANSMISSION SERVICES INC.,

snd
AT&T COMMUNICATIONS OF VIRGINIA,
INC., -

Defendants.

MEMORANDUM QPINION
nnsmmmubefmhcmmmmm&mhwjﬁmmmm
to Rule 56 of the Federol Rules of Civil Procedure. Exch party to this action bas moved for
summary judgment og its behalf. For the ressans stated below, the Cougt GRANTS summary
judgment for Theodare V. Mortison, Jr.; Hullihen Williams Moore; and 1. Clinton Miller who have
been sued in their official cepacity 1 Commissionars of the Virginia State Cosporation Commission




(“SCC™). The Court DIRECTS implementation of the Intercomnection Agreement as approved by
the SCC.
MTRODUCTION

mTWomAaofIMh“mMmmwmpeﬁﬁonmm
regulation in order to secure lower prices and higher quality services for American
Wmﬂwh@%ﬁmhﬂmﬁm
technologies.” Telecommunications Act of 1996, plumbh, PL 104-104, 110 Stat. 56 (1996).
Congress endeavored to deconstruct the previous regulatory regime which granted seven Regional
nmmww-w@umwmmorﬁm
Judgement seitlement! To achicve this end, Congress developed a framewnrk to promote
competition in the local telephone matkets sad implemented it through the Telscommunications Act
of 1996, Pub. L. No. 1'04-104, 110 Stat. 56 (1996)("the 1996 Act™).

The 1996 Act prescribes three interrelated methods a new eatrant may use to corpete in the
local market. Ficst, a new entrant may intercoanect its own facilities and equipment with the local
exchange carrier's nstwork. Soe 47 US.C § 251(c)2). Next, the new entrant may pay the local
exchange carrier for unbundied network clements which include the facility or equipment used
provide talecomumumications service. Sog 47 US.C. § 251(¢)(3); 47 US.C. § 153(29). Asathird

'Sos United States v. ATAT, $52 P. Supp. 131 (D.D.C. 1582), aff’d, 460 U.S. 1001 (1983). Prior
to 1974, ATET dominsted both the local and Jong-distance markets. The Department of Justioe brought an
antitrust suit sgamst AT&T which resulted in the Modificstion of Final Judgment ("MFT™) settlement. See
4. The MFJ settioment required AT&T to withdraw or divest from the local phooe market but aliowed
AT&T o vontinue its long distsnce services and telephons equipment mamfacturing plants. See HR. Rep.
No. 104-204, gt 43-49 (1996). AT&T's withdrawal from the Jocal market Ind to the creation of the RBOCs,
The Telecommunications Act of 1996 combines the RBOCs with other Jocal telephone providers such as
GTE and refors to them collectively as incumbent local exchange carriers (ILECs™),
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alternative, a new entrant may purchase &t wholessle rales from the local camier “any
tclecommunications service the local carrier provides at retai! (o subscribers who are not
telecommunications cariers.” 47 US.C. § 251(c)(4).

To facilitate this process, the 1996 Act provides procedures for negotition, arbitration and
approval of agreements between the local exchange carrier and the new entrant. Sge. genenally, 47
U.S.C.fZS!. Anmeommodyufumdtoulhcimuwmcﬁmm may be
muwwmymmﬁmmumwm Once the parties reach
an inferccnnection egreement, the staie commission shail approve or reject the agreement. Sec 47
US.C. § 252(c). Should the state commission decline to consider the agresment ot fail to render a
disposition within ninety days afler its submission, the Federal Communications Commission
(“FOC™) may approve or reject the agreement. Sge 47 US.C. § 252(eX4)(5). When the state
cowmaissioa has made s determination wder § 252, xuy party aggricved by that determination may
bring an action in Federal district court. 47 U.S.C. § 252(e)}(6).

FAGTUAL BACKOROUND

Cox Fibernet Service, Inc. (“Cox™), pursuant to § 252(a) of the Act, initisted negotiations -
with GTE for interconection of telecommunications networks and the purchase of unbundled
network elements CUNES™)? These negotiations proved unsoccessful in many respects; therefore
Cox petitioned the SOC to arbitzste the uresolved issues wity OTE. See 47 U.S.C. § 252(b). The
SOC docketed the matter and consolidated this arbitration with relevant aspects of three sdditional

failed negotiations involving GTE. These additionsl negotiations included arbitration of unresolved

*Cax is a facility-basod competitor which meaas that Cox has installed its own switches, fiber-optic
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issues with AT&T of Virginia ("AT&T"), MCI Telecommunications Corporation (“MCI™) and
Sprint Comsmunications Company LP. (“Sprint”)* GTE and Cox eventvally resched an agrecment
approved by the SCC; however, GTE maintains that this agreement sets prices for access to its UNEs
and customner services at a rute considerably fower than its actual costs. Consequently, GTE brings
this action pursuant to section 252(eX6) of the 1996 Act to challenge final arbitration determinations
wadeby e SCC.

" The SCC reached these fina] detorminations after an orgazized and dellberase process. The
SCC conducted hesrings in two phases, & pricing phsse and & nos-pricing phase. Each phase
proceeded as & panel consisting of a desigosted witness or witnesses for each party and the SCC
and receiving responses from other panel members. Once this period of cross exmmination
canchuded, esch party tnd the SCC Staff made closing remurks, Throughout this process, the SCC
Commissiopers freely interjected questions.

The frst phase focused on pricing ixsues and elicited comments on policy, economics, cost
sad pricing fiom sixteen witnesses. The SCC proceedings began on November 19, 1996 and
continued for six days. The sccond phase centered o non-pricing issues such as combining nctwork
clementy, services required to make svailsble st resale and GTE's duty to provide collocation.  This
hearing began on December 2, 1996 and coatimued for four days. Combined, the administrative
recard of these proceedings include thousands of pages of transcripts, exhibits, preparcd testimony
and cost studics,

Sprint is not a party 10 this action,




Subsequent to these proceedings, the SOC issued its orders resolving the martess in dispute.
On December 11, 1996, the SCC issved its Order Resolving Rates for Unbundied Network Elements
and Interconnection, Wholesale Discount for Sexvices Available for Retail and Other Matters, PUC
96001 17; PUC960118; PLIC 960124 and PUC 960131 (“Consolidsted Ordes”). Later, o December
16, 1996, the SCC issued ity Ordes Resolving Non-Pricing Issues sd Requiring Filing of
Interconnection Agreement, PUC 960118 (“Cox Order™). The SCC found, in part, that GTE based
its propesed wholesale discount on nationwide data #s apposed o Virginia specific data. Rec..p.
29443 (Consolidated Order, p.3%; Rec., pp. 1202-03 (Sff Repart-Wholesale, pp:4-5). The Record
further indicated that GTE’s cost study for network elements and interconnection lacked supporting
data for modeling assumptions. |4, p. 1151, GTE's cost study also contained “user-defied inputs™
which did not permit dependent tostivg. . pp. 1151+58. Onoe comsidered in the context of the
criticism of the slternative modsls, the SCC declined to set permanent pices on incomplete data.
Instead, the SCC set interim peices pending receipt of additional tnformation. Rec. pp. 29444-45 and
Pp. 20450-51.

After the asbitration, GTE and Cox signed aa interconnection sgreement (the “Agreement”)
documenting the prices and other terms resolved through arbitration and negotistion. By Order
entzred May 30, 1997, the SCC approved the Agreement. GTE challenges certain provisioas of this
Agreament as violative of the sections 251 and 252 of the 1996 Act and spplicable FCC regulatiosss.
Sec 47 U.S.C. §§ 232(eX6) and (e)2Xd)untercomection sgreements must comply with FCC
regulations).




JURISDICTION AnD VENUE

The Court has jurisdiction over this matter pursuant o 47 U.S.C. § 252(e)(6) snd 28 US.C.

- §§1331 and 1337.

" Venue is propez in this District pursusnt to 28 U.S.C. § 1391(b) and (). A significant
portion of GTE’s property is located in the Eastern District of Virginis. Defendants Morrison,
Moore sad Miller reside in the Bastem District of Virginia. Cox’s registered ageat is located in
Richsong, Virginia. mny.ammam@uﬂmmﬁswﬁsm
occurred in Richmond, Virginia. Venue is proper fn this division pursuant to Rule 3 of the Loca!
mmmmmmmwmwv@

STARDARD OF REVEW
Sununary judgment is proper if, viewed in the light most fivorabie to the noumoving party,
mﬂmwmquMmmwmu
affidavits, if any, show that there is no genuine issue as t0 any matesial fact xod that the moving
party is entitied to judgment as a matter of law." Fed. R Civ. P. 56(c); sz also Ross v,
Caommunications Sstellite Corp, 759 F.2d 355, 364 (4th Cir. 1989). The esvence of the inquiry that
the court must make is “whether the evidenoe presents a sufficient disagreement to require
submission to the jury or whether it is %o one-sided that ooe party must prevail as & matter of law.”
Anderson v, Liberty Lobby, Inc,, 477 U.S. 242, 251-52, 106 S. Ct. 2505, 2512 (1986).
Scory, oF Review
Since 47 U.S.C. § 252(eX6) does not et forth the standand, procedwre of scope of judicial
review, this Court shall lock to controlling precedent to determine the scope of review. In Linited
Statzs v, Cado Bianchiagd Co, 373 USS. 709, 715 (1963), the Supreme Court beid that the o fedesal
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statutory provision calling for federal judicial review which fils to indicate the standards to be used
or procedures to be followed limits federa! judicial review to the administrative record and prohibits

" - s novn proceedings. Ses slsn, Smithv, Chater, %9 F.34 635, 638 (4t Ci. 1996); United States v,

A.S, Holcomb, 651 F.2d 231, 236 (4th Cir. 1933).

A. Standard of Review for Factual Findings
inmewmofamqmm'mwdm."mumm

bl . .. hold ualewtil and ezt aside gency actioa, fadings, and conchusions fouad t0 be .. .

tﬁﬂ!.ﬁﬁﬂm”ddm«wmhmmm.“ SUSC.§

706(2X(A); 2e2 alse Clark v, Alcxander, 85 F.3d 146, 151-52 (4th Cir. 1996)Xlooking to the APA and

applying a federal standand of review where relevant foderal siatute contsined no explicit staodand

of review),

_ B, 794 F24 1339, 142 (8th
Gr.l?ssxmpawk;okmbeﬁmmdupply&euammdupicimmdudwhmm
did not dafine the type of review).
Undﬂmi:nmdud:lwmwdm&w‘sdecidmtomuﬁmwmm
factors support that decision and whether the agency has made s clear ciror of judgment. Citizens
1o Preserve Overton Park, Inc. v, Yolpe, 401 U.S. 402, 416 (1971). A court may only uphold
agency actioas on the bashs mticubd by the ageocy itslf. Sex Motor Vehicle Mfis, Axy'n. v, Stale
Excn Mug, 463 USS. 29, 50 (1983). Therefore, a court must find a rational connection between the
facts found and the decision rendered. 1d. at 43.
B. Standand of Review for Legal Detcrminations
The federal district court must determine whether state commission ststements and

agreenents meet the requircments of section 251 of the 1996 Act, 47 U.S.C. § 252(e)6). While
7




courts may grant a level of deference to a fedeal sgency’s interpretation of federal law, the same

F.3d323, 327-28 (4th Cir. 1994)(granting some deference to the state agency’s legal intetpretation
ﬁmuwmmmuwmawwuwor
Hmwmwymummxmmamws
mfprmﬂmoﬂha lmwlsmm&&duﬂhw Id «2328.

lssuen BoroRt THE COounT

The tssues presemed in the case at bar fall under one of two categories. First, the Court must
examine the oonsistency between the SCC's pricing determinations and the 1996 Act. The issoes
relsted to this category include the wholesale discount rate, the ua of the forwsrd looking cost
tethodology snd GTE's Taking claim. The second category relates to the effect of binding FOC
Regulations on GTE's non~pricing claims. Within this clsim are issues relating o the rebundling
of network elements to cvade resale provisions, ordering GTE to sell st wholesale prices services
beyond the scop of 47 US.C. §251(cX4) and an slleged unlawful expansion of the duty to provide

collocation. The Cowrt shall sddress these issues in turm_

Given its reservations on sctting permaness prices without complete data, the SCC set interim
prices pending receipt of additional information. R. pp29444-45 (interizn wholesale discount), and
Pp. 2945051 (interim prices for untnundled eiements). GTE has not shown that the SCC erroneously
ipterpreted the 1996 Act. As noled above, the rguments presented in the cross motions for
summary judgment focus on the wholesale discount rate set by the SCC, the forward-looking cost




methodology adopted by the SCC, and the “taking” of UTEs property without just compensation.

(1) Count K(A): Wholesale Price of Services for Resake

Section 252(d)(3) provides a formula for calculating wholesale rates. “A State commission
shail determine wholesale rates on the basis of retail mies chargefd) to subscribers for the
telecommunicatios services requested, cxcluding the portian thereof attributable to any marketing,
billing, collection and other costs that will be avoided by the focal exchange carrier.” 47 US.C. §
252(d)(3). GfEdﬂhp&SCCdemof&ev;hMeMmammm
which the Comt shall revicw under the arbitrary or capricious standard. First, GTE claims that the
SCC falsely assumod thiat it would exit the retil ket compiescly in actting the wholesale discount
rate, Second, GTE mpues that the SCC committed legal error in rejecting GTE's svidence of sctua!
mmm.wmwymmmmemwﬁc notr
GTE specific. Fw§.mmmusccmwﬁufuwmﬁmuiw&
different services. GTE's arguments arc without mezit. The SCC's effort to reach the wholesale
discount rete was well thought out with § 252(d)(3) firmly in mind.

{a) False Assumptioas Regarding GTE's Coatinued Participation in the Market

The SOC properly applied the “wholesale oaly” construct. The SCC uscd the model to
ideatify reasonably avoided costs ay it pertains to GTE's provision of wholesale services. This is
cxvential inasazuch a3 GTE offess telephooe services at retail and wholesale. GTE's cost of services
associzted with the provision of retail services should not be used 10 extablish the wholesale discount
rate. The only revemue GTE loses by providing wholesale services will be offcet by reductions in
coxt for the same. The “wholesale only” model properly eavisions this paradigm; otherwise,
wholesale purchasers would be forced to subsidize GTE's retail services in violatian of § 252(d)3).

9




Such an antl-competitive subsidy would not comport with the goal of the 1996 Act to increase
competition in local markets.

The SCC calculation of the wholessle discount rate was not arbitrary and capricious. In its
Comolidated Order, the SCC explains the process by which it calculated the 20.6% discount when
GTE provides directory assistance and call completion services and the 23.4% discount when GTE
does not furnish thoss services. The SCC Staff examined GTE's cxpense ostegories to determine
which categories would be eliminated. Rec. pp. P-329-32, 537-40(3«6 Repoct-Wholesals, pp.7-9,
15-18). The SCC reviewed its Staff indings od methodology and made sdjustmenty where
speropriate. Rec. $432-34; Consolidated Order, pp. 46, The Record and the Consolidsted Order
indicatea a rousoned and rexsonable approach to setting the wholesale discount rate.

(b) Legal Exror in Rejecting GTE's Evidence of Actual Costs .

The 1996 Act does not require. the SCC 1 acoept the incumbent local exchangs carrier’s oost
stndy. Instead, the 1996 Act petmits the SCC to arbitrate the matters submitted for its consideration.
A halhmark of effective arbitration involves evalustion wod circulstion of relevant infonnation. As

_wrbilraier, the SCC way nnder no obligation to accept GTE's evidence. The Record reveals the

SCC’s carcfully consideration of competing facts and its reasoned seloction of the best data.

The SCC properly relled on “data thet is Virginia specific or ot lesst taifored for Virginia ™
Rec. 543 1; Consolidated Order, p. 3. As a state commtission, the SCC should attend to setting rates
which reflect costs associated with providing wholesale service in Virginia. Indeed, focus on
Virginia specific information minimizes the potential for distortions. Seg GTE Mem. Tab 3, p. 183,
Dmﬁﬁ:wmhmy.ﬁnkmdmm.mm‘ofvmm
information. StdT eember and witess, Mr. Cody, used Virginia-specific data for cvery other
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expense category for which it was available. SCC Mem. in Opposition, p. 20 (citing Rec. pp. 1408-
12, 1435 (SCC Staff Witness Cody); Rex., pp. P-357 (Attachment 9 to Staff Report—Wholesale);
Rec., p. 1203; Rec. pp. 1390-91 (AT&T wimess Dionne){(criticizing GTE's use of nationwide data)).
Morcover, all paties except GTE used GTE Virginia specific data submitted to the FCC to calculate
svoided cost, When necessary, SCC Staff socured additional information directly from GTE. Rec.
17266; Tr. (November 19, 1996) at 181 (Cody (Staff)). To the extent GTE'S cost study did not
privide Virginia specific nformation, the SCC property disregarded that information where specific

In all other respecty, the Record offers ample evidence to support SCC determinations. To
reach its conclusions, the SOC juxteposed all of the information and studies the pasties and its éwn
stafY presented. qudmmywmmmpﬁngmmmmom
another, the SCC's Order indicatos a reasoned approsch to calculating the wholesale discount rate,
The SCC explains, “As a result of treating all the sccounts as indicated above, we calculate the
wholesale discount by placing the total avoidable costs in the pumerstor and dividing by a
demominator consisting of revenue correspanding to the services represented in the numerstor.”™ Ree.
5435; Copsolidated Oyder, p. 7.¢ ms&‘:mbmmvmmd&mfmﬁm%
resulted in a digegard for GTE's cost study, was not arbitrary and capricious.

(¢) Refusing to Set Different Prices for Different Services

“The spplication of this formuta property disregarded GTE"s attempt to secure “resalo opportunity
costs” bocause there is no stahutory besis 10 sccount for these costs. Moreover, these costs ars analogous to
future profits which if swanded would have & chilling effoct ca competition ia local markety,

11




The 1996 Act neither forbids nor mandates setting the wholesale discount on a “service-by-
service™ basis. GTE has failed 10 cite any controlling caxe law which would indicate otherwise.

- Maoreover, even GTE proposed a single discount rate in conaextion with its “modified™ cost anmlysis.

Rec. 17230-31; Tr. (Nov. 19, 1996) at 185-186 (Wellemsyer (GTE)). As uoted above, the SCC
calculated a discount of 20.6% when GTE provides directory assistance and call completion services
1 23.4% when GTE does not. Rec. $435; Consalidaied Onder, p. 7. Wile the SCC did ot set
mmwwm'm.mmpﬁmrmwmmmofu
SCC's consideration of facsors which woald warmnt sepayats rates. The Record indicates no SCC
prodisposition against setting the wholesals discount rate on & “vervice-by-service™ besis, In sun,
as long as the wholesale discount ratx or rates are ot iz conffict with the paticy bebind the 1996 Act,
the SCC could use a basis other than “service-by-service™ (o amrive at the discount rate. The Court
GRANTS summary judgment for the SCC on the issuc of the wholesale discount rete because the
Court finds that the SCC did not act in s arbitrary or capricions manner in reaching the mtes. The
Court has reviewed and now AFFIRMS the SCC's determinations.

(2) Count IB)HJ):Forward Looking Cast Methadalogy

The State commission shall determine pricing standards for interconnestion and network
cloment charges which are just and reasonabie. 47 U.S.C. § 252(d)1). This section firther provides
that the rate shall be based on the cost of providing the interconnection or network element, be
nondiscriminstory and may include a reasousble profit. 47 U.S.C. § 251()1XA)B). GTE
challenges the use of forward-looking costs for three reasons. First, GTE contends the Hatfield.
based prices do not compensate GTE for its incremental costx. Next, GTE argues that SCC Staff
adjustments to the Hatfield-based moded fail to correct “fatal flaws” within the model. Finally, GTE
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alleges that the SCC fuiled to account for its historical costs in violation of the 1996 Act. Ag
discussed below, GTE"s arguments are without merit,

(») Procedurally Absndoned Claims

TommmiWammmmhemndsmmdhﬂwmhinu
atherwise, they are doerned sbandoned. Seq Resnhwtion Trust Corp, v, Dunmar Corp,, 43 F.3d 537,
599 (11th Cir. 1995Xinternal citations omitted). The Court is under no obligation to fathom all the
ﬁommmm@mmmmmmmn 1d. Rather, that obligation
falls on the party moving for summary judgment. Id. GTE hay failed to assert certain claims which
the Court shall consider abandoned. Specifically, GTE has failed to assert or offer any argument
supporting summacy judgment for the following claims: Count X(C): Price of Transport sad
Termisution; Count I(D): Price of Additional Features and Functiops; Count I(E): Non-rocurring
Charges; Count (F): End-User Surcharge; Count 1{G): Price of lterim Number Portability; Count
1{H): Price of Collocation; Count KT): Price of Actexs to Pales, Ducts, Conduits and Rights of Way.
Similarty, GTE has defiulted on cestain claims within the remaining counts. Theso inclnde in Count
I(A), TY96(c), (e}, (f); Count I(B), THOO, 100(b), 100(c), 100(e)~(g), 100(i), 102. The Count
GRANTS summary judgment fot tbe Defendants on these claims.

(b) The Hatfeid Bsod Model or HAI Modet®

The firm thet developed prior versions of tbe Hatfield Model, Hatfield Assoclates, 1nc.. no Youger
performs relecommunications consulting. The staff of Hatfield Associates, lnc. who were sctively involved
in developing the Hatfield Model bave formed & successor firm, HAI Coasulting, Ine {"HAI™}, which
coatinocs © improve and cpgrade the Hatfield Model. The modal is now named the HAI Model. HAI
Modsl, Release 5.0n, Model Description (Fobruary 2, 1998), p. T a.L.
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Initially, the Hatfield Modsl calculated the Totat Service Long Run Incremental Cost for
basic local telcphone service. Utilizing the “greenficld™ methodology, this model assumed all
network facilities would be built without consideration of the location of existing wire centers. 1Al
mminwmawmmwmc.dem West called the
Benchmark Cost Model and incorporsted certain Joop investment data. These adjustments replsced
HAD's greenfield model with the “corched node™ methodology of assaming that network wire
centers would remaia in their curreat Jocations. In 1996, HAI further expanded the HAT Model t
estiznate the costx of UNEs based on forvard-iooking econoaic costs. HAI submitted its model to
the FCC which the FCC placed izto the record of OC-Docket No, 5645 to wssist it in detwrruining
the forward-looking ecotomic costs of wniversal service. Scg FAI Model, Relesse 5.0s, Model
Description (February 2, 1998), Appendix A, p.1. In its subsequcot onders, the FCC adopted &
mmmmémﬂommmmmwwmmma
consistent with the methodotogy of the HAI Model. Both, AT&T and MCI refied on the HAI Model
to calculate prices for unbundled network elements in cases pending before state commissions
including Virginia's State Corporation Commissicn.

In addition to the HAI Model, the SCC considered two additional altematives. GTE
submittad & TELRIC mode] which utilized a Market determined Efficient Component Pricing Rule
(“M-ECFR™) methodology. The SOC also considered its St mode] which was based on the HAI
Mode! but offered certain modifications to account for perceived weaknesses in the HAI Model. The
SCC found the evidence presented by advocates of each mode] inaufSicient to choose cither snd

adopred its Staff's modified model. Consolidsted Order, p. 10; Ree. 5438.
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The Court reviews the SOC's desision under the arbitrary and capricious standard and finds
2o violation. Accurding to its Consolidated Ordes, GTE failed to heed requests for access to its
modcl. Consolidated Order, p.8; Rec. 5436, The partics and the Commission Staff sought “to
determine the reasonablencss or validity of its assamptions and inputs, or to run it with revised input
data and assumptions.” [d: at 9, Rec. 5437, Unable to do so, the model was labeled x “black box™
because i1s operation and assumptions could not be tested o effectively challenged by others. Jd.
Thé Consolidated Order fnthes indicutes that the SCC coniidered the parties’ respective crticizms
before determining the sppliceble model. Id, mt 10, Rec. 5438, Indeed, the metitorious criticisms
of cach proffered model and the limited vecord in the proceeding supported the emergence of the
Staff model a3 “the only easonable option preseated for unbundled nctwozk elements.” 1

Both GTE and the defeadants criticize: the opposing pesty's cost stufies. GTE fixther
challenges the adoption of the Staff adjustzd HAL model, GTE highlighs certain *fital fswe™ based
on the Bl factors® and assert that the model violates the 1996 Act becsuse it is not compensatory.
GTE cites the SCC's fallure to explain its reasons for not modifying the Staff besed model ¢
arbitrary and capricious. These criticisms and challenges xre most relevant to the proceedings for
developing a petmanent rate.

Nonetheless, the SCC's decition to adopt the modified HAI model as presented by its Staff
wass not artitrery wnd capricious. Section 252(b)X4)(c) imposed a ninety day desdline to resoive the
unresoived issues pertaining to the unbundied network element wnd the interconnection prices. The

Consolidated Order indicates due consideration of GTE and the defendants’ criticism. The SCC

*Fill Factors” are the proportion of & telecommunications devica which is actuslly in use.

15




notes, “{TThe models presented each have flaws, and there was limited time and opportanity foe

analysis and possible modification of the models by the parties, the Staff, and the Commission ™

. Consolidated Order, p. 11; Rec. 5439. The SCC properly balanced the interests of the parties and

the 1996 Act’s time constraints when setting the interins prices.

Gﬁ‘scﬁﬁc@dh“mﬁm&mﬁﬁhﬁdﬁmhm&
mMmmms&W“MhMWM&SW|
Wmmwdmmmdhwm@mcmﬁm's&cﬁmm
Is not an approval of the Hatfield model fr parposes of detexmnining permancant rates.” Consolidated
Ordez, p. 11; Rec. 5439. The SCC has not foreciosed the application of other cost models provided
GTE snd all other puatics “make their models readily svailsble 1 the partics to operate and include
Vhﬂd&mdﬁcdmwﬂwmmmdm'u In this regard, GTE s challenge
is premature. mc@ﬁmmy]uﬂmhmﬂs&mﬁhm

However, the SCC did find a3 & matter of law that the M-ECFR Is not consistent with §
252(d)1) of the 1996 Act and the Court shall review this detcrmination de ngvo, See Consolidated
Ordez, p. 12; Rec. 5440. As discussed above, § 252(d)(1) directs rates for network elements and
intercoanection agreements basod on cost and possibly including & reasonable profit, Besides its
provision that costs be “determined without reference t0 a rute-of-retum or other rate-based
Ming'wudmmplmumqmliﬁmmthem'm” However, the absence of u quafifier
does not grant a license to include any cost the ILEC secks to recover, Instend, relevant costs are

thoxe which are consistent with the goal of the 1996 Act to incresse competition in local markets.

'GTE's M-ECPR raethod is based o the yum of its TELRIC plun its opportuzity costs, as
constrained by market forees. GTE seekm “opportunity costs™ to insulate it from market-based losses
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while capturing ail of its expected profits and revenves. As spplied, this metbod can increase cost
tothe LEC.! The SCC properly notes, “Prices st at 8 market-determined level as cavisioned by the

. M-ECPR method could actuaily result in over or under recovery of costs betsuse the market-based

price could be sbove or below GTE's cust.” Consolidated Order, 12; Rec. 5440. Morrover, the FCC
mmm«mwmmwmm&wmmm
ECPR m not cost based.” . .
Telecomuumications Act of 1996, 11 F.C.C.R_ 3195 (IW Competition Ordec™) st § 709,
Theresore, allowing opportunity costs impedes progresy towards greater competition by sustaining
GTE's monopoly revenne.

The Cowt sgrees with the SCC and FINDS s & matter of law that the MECPR methodology

violates 47 U.S.C, § 252(a)(1).

(c)l-ﬁmhlléosh

GTE argues that the forward-looking TELRIC maode] preciudes recovery of historical costs
because it is besed 00 incremental costs.* According to GTE, this pricing methodalogy violates the

™Assume a ‘mosopoly Iput’ with TELRIC of $3. Assume further that the remaining cost of
retailiog 8 swrvice with that npat is also S3, mad that the current retail price is $19. Lo thix scsting, the M-
ECPR price of the input in $7 (33 for the TELRIC plus $4 for the opportunity cost). Thus an eatrant can
obtain mput Sor $7." GTE"s Post-Hearing Brief, p. 28. R. 3859. Excluding opportunity cost would result in
s total cost of $6.00. -

'AT&T offers a conciss definition of “forward looking™ costs and “historic costs.”

“Forwsrd-looking™ costy snd “historic” cost sre simply two different ways %o estimaie ‘cost’
of the ssme Wires and equipmoent. The forward-looking approach is promised on the fact
that the cost of providing facilities todsy is their replacement cost--the true econoric cost
that constraing rates in competitive markets—-not what was apent in thw past. The historic
cost spproach, by contrast, Jooks o the company’s accounting books and is based on the
level of cxpenditures (less depreciation). ATET's Brief in Support of Its Motion for
Summary Judgment, p. 12,
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1996 Act because it is not based oa all of GTE’s costs. GTE considers historical costs, real costs,

inasmuch as they &re & cost of providing a pasticular service. Additionally, GTE intesprets § 252(d)

._ of the 1996 Act as requiring recovery of historical costs because Congress did not expressly act to
. limit or deny historical costs. GTE fuxther supports this interpretation by reference t the provision

allowing for a reasonabie profit to argue that a profit couid not be obtained without an accounting
of alf costs, Finally, GTE argues that dissllowsnce of historical costs prevents it from recovering
a fixir rate of return to its Investors. |

See Pleasant Yalley Howp. v, Shaials, 32 F3d 67, 70 (4th Cir. 1994). As previously held, this
Court’s review is limited to the sdministrative record below. Order at 2, GTE South, Inc. v.
Morison ot al, 97CV493, (December 17, 1997). As & matter of fact, the administrative record
roveats hat GTE advocated a Sorward-ooking meesure of cost beforethe SCC. “GTE's coststodes,

"by contrast, are firmly and reliably rooted in the realitics of GTE's operations on a forwsrd looking

basis.” GTE's Post -Hesring Brief on Cost and Pricing, p. 7; Rec. 3838; see alpo, id. ot 10, Rec.
3840 (“GTE’s cost study results are forward-looking. They represent, to the extent possible, the
fisture costs expected to be incurred by GTE.™), Pricing Ordex at 7-8; Rec. 5435-36 ("GTE argued
thuiamwdqlnpm;edm:fwwud-lookingmorhm Element Long Run
incremental Costs.”). Based on these prior concessions, GTE has waived its right to argue for
historical costs.

Nm§MXmXA)kmwumﬂowhgﬁmﬁdm First, § 252(d)X1)
does not provids for recovery of historical cost but excludes it. Costs shall be “determined without
reference 10 a rate-of-return o other mic-based proceeding.” § 252(d)(1 XA). Histarical costs are
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determained isi a rate-of-rettmm or other rate based proceeding. Sgg Iilingis Bell Telephone Co. v,
E.C.C. 988 F.2d 1254, 1258-59 (D.C. Cir. 1993). Therefore, they are excluded by § 252(dXtIXA)

. GTE argues that § 252(d)1)A) oaly limits the type of proceeding as oppased to excluding histosical

costs alogether. However, GTE bas failed to offer a credible alternative for determining historicat
costs.

Next, GTE urges this Cout to construe § 252(dX(1) in a macner which gives effect o all of
its provisions as opposed 10 an Interpeetation which would reader certain provisions superfluous.
GTE"s Opposition t Defendants’ Motica for Summary Sudgment, p. 13 (citing Pennsytvania Dep't
af Public Welfare v, Davenpors. 495 U.S. 552, 362 (1990)). While true, the Supreme Cout has also
recognized & cowt's duty to refin from reading a plzase info a statute when Congress has left it out.
Keeoe Corp. v, US, 503 US. 200, 208 (1993). Cousts must recognize that Congress acts
inteationally and purposely in the disparate ioclusion or exclusion of particular Langusge, Ses,
Ruscilo v, United States, 464 US. 16, 23 (1983). Although Congress defined cost as “actual capital
cost” in § 254(d)(1), Cangress did not offer such specificity with regard to “cost” as used in §
252(dX1XA). Having indicated ity willingness to define or otherwise modify the term “cost.” the
Court declines to read into § 252(d){1)(A), a term Congress has not explicitly included.!

GTE ffes three ackifional misplaced argusneats foc inclixding bistocical cost, Firs, GTE
comends that the statute provides for a reasonable profit which logically could not occur unless all
of GTE"s cost were taken into considertion. Next, GTE relies on Iowa to suppost its claim that the

YAs ety a3 1944, Congress had notice st courts will not interpret “just and reasonable™ as
mandating the use of a specific cost method. Seg Eedoml Powee Comm’n v, Hope Natural Gas Co,, 320U S.
591, 602 {1943)(“Undex the stanrtory standard of ‘just and reasonable’ it is the result reached and not the
muhodemphydwhichhm')-

19




rates must reflect its “actual™ costs and requires the historica) cost approach. Third, GTE attempts
to deduce the meaning of “cost™ in § 251(d)(1) based on its usc in the Rail Passenger Service Act

{"RPSA”).

The forward-looking cost methodology can provide GTE the opportunity 1o cam a
“reasonable” profit becase it incides & forward-looking cost of capital a3 well as the costs of
Miumnng.mwmumm Se¢ ATAT Motion far
Summary Judgmeat, p. 24 (citing ATAT Asb, Ex. ATT/TLM-30 (Murray) st 13-14; R. 7753-54).
The forward-locking cost of capital is equal to & normal profit which suffices for purposes of §
252(d)(1). Ses Local Competition Order § 700, As the Seventh Circuit notes in MCl
Commmunications Carp, v, American Tl £Tdl, Co,, 708 F.2d 1081, 1117 (7th Car. 193), “Jong-tun
immmdmbubemmvedugnmmhnywmofmbmemf
Historical costs are not refevant because they are “sunk™, unavoidable and beer Jittle relation to
current pricing decisions. 14 &t 1117,

GTE mistakenly relies on Jgwa Utflitics Board v, FCC, 120 F.3d 753 (8th Cix. [997) and
Natiocal R.R. Prsignges Coro, v, ICC, 610 F.2d 865, 872 (D.C. Cir. 1979Xdiscussing the Rail
Passenger Sexrvics Act, 43 US.C. § 562 (a) (the “RPSA™), The Eight Cireult’s decision in Jowa does
not support GTE's claim for an award of “actual costs” bayed on the historical cost spproach. The
Eight Circuit declined to review the pricing rules on their mevits, Jows, 120 F.3d ot 800. The circuit
court vacated the FCC pricing rules on jurisdictional grounds. Id. Consequently, the underdying
pricing methodology rexaains valid and instructive. GTE's reference to other portions of the opinion




is similarly umavailing.” Nothing in Jgwa requires an historical cost approach. Similarly, the
RPSA does not support GTE's position. It is not relevant in this cantext bocause intarpretive

inferences should be drawn from different sections in the same Act as opposed to different Acts. Sce

Rusello, 464 U.S. at 23. To the extent the RPSA parallels the 1996 Act, those similarities are second
1o interpretive infbrences which may be deawn within the 1996 Act. As discussed above, Congress
didmtu;irmlydcﬁneormdifywstinQZSZ(d)(!)(A)bmdhCmismdunoobﬁgnionm
resd into the statute what Congress has left out.

Not only did GTE fail to axgue for recovery of historical costs a8 it pertaing to the cost of
providing intercoupection or nctwork elements, the argumeats it cow presents to this Court are
umavailing, Section 252(d)X1) is best read as not allowing historical cost. The Cowt GRANTS
summary judgment for the SCC oa this claim,

| GTE's Tarino CLuM

According to GTE, the SCC’s spproval of the agreement effects an unconstitutiona! taking.
Two elements of & ripe takings claim inchude: (1) the admmistrative agency has arrived at s final,
definitive position regarding how it will spply the reguistion at issue; and (2) the plaintiff has sought
compensation through the procedures the State has provided. Willizmson Co. Regional Plsaning
v, Hamilign Bagk, 473 US. 172, 191, 194 (1985), Neither element is present in the case at bar.

RGTE sttwanyprex 10 justify an award of histocical costs on the Eighth Circuit's statement, “We siso
sgroe with the petitioner’s view that subsection 251(c)(3) implicitly requires unbundled access only to an
incombent LEC’s existing aetwark-~-not 10 2 yat uabuilt superior one.” Jowa, 120 F.3d at 813, GTE hus
offercd this ststement out of context. This stxlement accurs in the circuit court's discussion of the FCC's
unbundiing relex. The clrcuit court rejected the FOC rule which requires superior quality when requested
becauss it was not supported by the language of the 1996 Act. I ot §12-813. This ststement offers no
direction on the reicvance of historical costs ia pricing.
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The SCC has only set interim cates and GTE has oot sought just compensation through existing
statutory mechanisms. Accordingly, the Court DISMISSES GTE's taking claim WITHOUT
PREJUDICE.
| THe ErrecY oF Binoma FCC REGULATIONS ON GTE's NoM-PRICING ClauM

GTE challenges the Commission’s determinations sad the Interconnection Agreement on
seven non-price operatioual issues which according to GTE violates sections 251 and 252 of the
1996 Act. This Court’s October 22, 1997 Order dismissed without prejudice four of the seven
surmmary judgment, mmcwmymwamﬁmmmm
Resale Provisions; Cowntli(C)-Ordering GTE to Sell at Wholesals Prices Services Beyond the
Scope of Section 251(c)4); and Count II(E)—Unlswful Expansion of Duty to Provide Collocation.
The Coust shall coasider each in turn. |

(1) Allowing “Rebundling™ of Netwark Elements to Evadz Resale Provisions

According to GTE, the SCC's determtaations impermissibly allow competing local exchange
cartiers (“"CLECs") such a3 Cox, AT&T and MCI to ovade the 1996 Act's pricing standards and
other restrictions governing the purchase of retail swvices for resale, GTE propounds that these
provisions violate yecticas 251(c)4) and 252(d)(3) by allowing CLECs “t0 purchase all network
elements necessary o provide compieted telephone service on en inbundled besis and to “rebundic”™
them to provide completed local telephone sesvice.” Complsint § 136. GTE challenges the
Cummission's deteuminations as arbitrary and capricious and unsupported by the record. Complaint
7138




This claim is nct ripe for the Court’s consideration because GTE did not pursue it before the
SCC:; therefore, the Interconnection Agreement does oot address it. The Court DISMISSES Claim
TI(A) WITHOUT PREJUDICE.

Without deciding the merits of this chuim, it is the Court"s opinion that FCC regulations and
foderal Law would bas GTE's claim. Pursuant 1o 47 CFR. § 51.315(s). “[a)a incumbeat LEC shall
provide unbundled network elemepts in 8 manmer that allows roquesting telocommunications cariers
to combine such network elemests in order to provide a telecommunications service.™ 47 CFR §
51.315(x). Moreover, sccording to the FCC's Local Competition Order, caiess are aot required to
gwm facilities in oeder to gain access to mbundied elements. See Local Competiton Onder, CC
Docket No. 96-93 &t 1330, Furthermore, in fows, the court considered and rejectsd a similar
arguneat. The Eighth Cireult beld that “a requesting caria is eatitied to gain access to all ofthe
unbundled elements that, when combined by the roquesting caryiex, are sufficieat to easble the
requesting carvier 0 provide telocommenications services ™ Iam, 120 F.3d w 815,

Hed the Court reached the maris of this claim, it would be competled to award summary
judgment for the Defedants.

{2) Ordering GTE to Scll &t Wholesale Prices Services Beyond the Scope of Section
251(c)4)

GTE comtends that SCC’s determinations unjswfully expand the scope of GTE's dusty to offer
services st wholesale prices. According to GTE, § 251(c)X4) requircs it to offier for resale at
wholcsale prices “anly those telecommunications services that [it] provides at retail 1o subscribers
who are not telecommumnications cariers” %plﬁﬂll“(imndthﬁmomimd). By
imposing 4 duty to sell below-cost services, promotional services, individual case services, services
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to the disabled, public and puy phone lines, GTE argues that the SCC has transcended the legitimate
scope of §251(c). The Court reviews the legal scape of the SCC's actions de povo.

Given the FCC's Local Competition Order and the Eight Circuit's decision in lows, GTE's
Wmm The FCC expressly “declinefd] to limit the resale obligntions with respect to
certain services where the 1996 Act does not specifically do 30.” Lecal Competition Onder at
956.'" WM. the I;CC': interpretation of §251(c)4) and rulings contradict GTE’s argument.
mul(qumnmmqmmwmmww
offerings, including contract and other customer specific offerings.”  Losal Competition Order at
4948, Additionalty, “below cost services are subject 10 the whelesale ot obligation wnder pection
251(c)4)," i &t 1 956. Finally, the FCC held “that the services independent public pay phone
mvidmobuinﬁvmhcmbmm.c:...mmuwdhbkﬂwm-mub
telecoramunicatious varsiers.” Jg a1 876. The Eighth Circuit bas upheld the FCC's jurisdiction
to issue these rulings. lowa, 120 F3d st 819. The FCC Order and the Bighth Circuit's decision
categorically reject GTE's argument to the coutrary.

The Court FINDS that the SCC acted within the scope of § 251(c) and GRANTS summary
jodgment on its behalf

(3) Unlawfal Expantion of the Duty to Provide Collocation

GTE challenges the SOC's determinations for irepermixsibly allowing collocators to provide
their own interconpection facilities if their collocating cages abut oune another. See Comnplaint §
157(d). According to GTE, this determination violstes 5251(:)(6). of the Act which allows an

"The 1996 Act does not Jznlt the resale obllgations with respect to any of the sorvices GTE has
kighlighted
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incumbent LEC to provide for “virtua] collocstion™ where it has demcnstrated that physical
collocation is not practical. Seeid a1 ¥ 155. GTE contends that the effect of the SCC determination

. amounts to s taking of its propesty within the mesning of the Fifth and the Fourteenth Amendments.

GTE argues in Savor of & narrow reading of §251(cX6) in order to aveid an unsuthorized taking of
its property.

Notwithssanding GTE"s argument, the SCC’s determination is ia accord withs fodeca) Law.
A binding FCC rule requires:

an ipcumbent LEC {to] pesmit a collocsting telecommunicutions carrier to

insezsonnect its petwork with that of snother coliocating telecommmmications carTier

st the incumbent LEC’s precises and to connect its collocated equipenent of enotiser

telecommuunications cerrer within the sune premises.,
47 CER § 51.323(k). A tazmow reading of the section would not comport with this binding FOC
rule o the Eight Circuit's ruling upholding the rale. Sox lows,, 120 F.3d & $18 & n.38.

Moreovez, the Cax Onder provides that GTE shall abut collocation facilities where “feasible
and where space permits.” Cox Order at § | (Rec. 5453). This language does not mirror a taking
in which the property owner has 0o control. Wheze collocation cages do directly abut one another,
the Cox Order limits collocators right to provide their own interconnection facilities. Such
connections are limited to “circumstances that de not adversely imspast GTE's coordination and
technical management of the collocation spece.” Cox Order 1t § 1 (Rec. 5454-53).

The SCC properly applisd federal law in its determinatioa that thess provisions promote
competition while protecting GTE's interest. The Court GRANTS summary judgment for the SCC

on this issue.




ConcLuson

In conclusion, the Court GRANTS summary judgmest for the SCC oa all issues pending

_ before this Cowrt. There are no genuine issues as to material facts which would warrant proceeding

to trisl. mcmmwduuummmuwumumaﬁmm
FINDS that the SCC articulated the busis for its decisions, The decitions are supported by
Mevidmwinhm The SCC"s decision to set interim prices for network elemnents
and interconnection based on the forward-looking HAI model, as adjusted, was not arbitrary and
capricious. Moreoves, the SCC propedy rejected GTE's cost study. The Coust reviews dg novyp the
SCC's determinstion that the MECPR peicing methodology violates the 1996 Act and FINDS that
the MECPR pricing methodology does violate the 1996 Act ax a matter of law. Furthermore, GTE
is not entitled to histarical costs becsuss GTE filed to maise the matter before the SCC.
Additioally, the Court FINDS that §251(dX1) i best read to excinde historical costs. GTE's taking
clsim is NOT RIPE foc adjudication. With regards to GTE's non-pricing claims, the Court
DISMISSES Count II(A) WITHOUT PREJUDICE because GTE did not pursue this ciaim in the
proceedings below. Binding FCC regulations warant susmary judgment for the SCC on the
remaining pou-peicig claims. The Court DIRECTS implementation of the Interconnection
Agreement as spproved by the SCC.

Let the Clexk sond s copy of this Memorandum Opinion 0 all counse! of record.

And {tis 5O ORDERED.

*
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