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Staff Response to Order Directing Filing

COMES NOW the Staff of the Missouri Public Service Commission (Staff) by and through Counsel, and states the following:

On November 18, 2002, the Commission directed the Staff to file a pleading by December 2, 2002, regarding whether the Commission has authority to allow Missouri Gas Company, LLC to adopt Missouri Gas Company’s certificate of service authority after its conversion to an LLC, or whether Missouri Gas Company, LLC must apply for a new certificate of service authority.

Delaware Law


In its Application for authority to convert to a limited liability company or an LLC, Missouri Gas Company (MGC) indicated that MGC sought to convert from a Delaware corporation to a Delaware limited liability company pursuant to Delaware law.  MGC also cited Section 266 of the Delaware General Corporation Law to illustrate what such a conversion constitutes under Delaware law.    Under Section 266 (e) of the Delaware Corporation Law after the certificate of conversion becomes effective, the corporation shall continue to exist as a limited liability company.  Section 266 (f) of this statute provides that “unless otherwise provided in a resolution of conversion…the converting corporation shall not be required to wind up its affairs or pay its liabilities and distribute its assets, and the conversion shall not constitute a dissolution of such corporation and shall constitute a continuation of the existence of the converting corporation in the form of the applicable other entity… Section 266 (c) of this statute indicates that upon the completion of certain things regarding a conversion, the corporation shall cease to exist as a corporation.

Missouri Law


In terms of Missouri statutes, §347.151 (1) RSMo 2000 provides, in part, that subject to the Missouri constitution, “the laws of the state or other jurisdiction under which a foreign limited liability company is organized govern its organization and internal affairs…” and §347.151 (2) RSMo 2000 provides that a “foreign limited liability company may not be denied registration by reason of any difference between those laws and the laws of this state.”  

Governing Corporate Law


Generally, corporate existence is governed by the law of the state in which the corporation is domiciled; a corporation must under standard legal theory exist by the law of the place of its creation, ordinarily referred to as its domicile, if it exists at all, and its legal capacity is governed by that law.  See 18 Am Jur 2d, §17, quoting Pacific Intermountain Express Co. v. Best Truck Lines, (Mo. App.), 518 S.W.2d 469 (1974) and Riley v. Best Truck Lines, Inc. (Mo. App.) 510 S.W.2d 229 (1974).  And whether a corporation has been terminated or suspended is determined by the same law.  18 Am Jur 2d, §17 quoting Restatement, Conflict of Laws 2d §299(1).  
Analysis


From Staff’s viewpoint, it is clear that both traditional legal theory and Missouri statutory law are in harmony with the concept that Delaware law governs the “organizational status” of MGC both before and after the proposed conversion.  Delaware corporation law establishes that although corporate status is extinguished, the conversion shall not be viewed as a dissolution of the corporation; and that the conversion will not require the former corporation to wind up its affairs, pay its liabilities or distribute its assets. Staff believes that under Delaware law summarized just above, a conversion essentially amounts to a change in the form of the regulated entity.  In essence, the regulated entity continues to exist and function under a different organizational structure.  

Staff would submit that a reasonable way of viewing such a conversion is that it constitutes a “reorganization” of the regulated entity.  Black’s Law Dictionary, Seventh Edition 1999, at page 130l, defines a tax reorganization of a company as a “restructuring of a corporation, as by a merger or recapitalization, in order to improve its tax treatment under the internal revenue code.”  The conversion proposed by MGC does not involve a merger or recapitalization but it is being sought, according to MGC, for tax purposes [see the Application filed in this case].

In support of Staff’s theory that the conversion can be likened to a reorganization, the Internal Revenue Code at 26 USCA §368(1)(A)(F) classifies an “F reorganization” as a “reorganization that involves a mere change in the identity, form, or place of organization of a corporation.”  Since the regulated “reorganized” entity continues to exist, there would be in Staff’s view, no necessity of requiring it to apply for a new certificate of convenience and necessity.

In addition, if the Commission initially views the adoption of a certificate as being akin to a “transfer” of a certificate, guidance regarding the transaction can be further expanded.  The legal definition of a transfer is as follows: 

To convey or remove from one place or person to another; to pass or hand over from one to another; esp. to change over the possession or control of.  To sell or give.  Black’s Law Dictionary, Seventh Edition, 1999, page1504.

As Staff sees it, there is no “transfer” of a certificate occurring because, under Delaware law, the regulated entity continues to exist, albeit in a different business form.  Thus there is no “transfer” taking place with “another” since the same entity in different form is the only “actor” in the play.   In addition, there is no “sale” contemplated by this transaction. 

In summary, Staff believes that the Commission would be within its authority to approve the reorganization of MGC’s business form from a corporation to an LLC (under the provisions of §393.250) and concomitantly, to allow MGC as an LLC to continue operating under its current certificate of service authority.
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