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BRIEF OF THE OFFICE OF THE PUBLIC COUNSEL

I.
INTRODUCTION


The issue in this case concerns whether or not Southern Missouri Gas Company L.P. (“SMGC”) had authority to allow two industrial customers to receive service under what the Company had termed “transportation internal” service and whether such service was contrary to its Commission approved tariffs during the actual cost adjustment (“ACA”) period September 1, 2000 through August 31, 2001.
  Public Counsel believes the Commission should adopt Staff’s proposed adjustment to decrease the firm sales ACA balance by $99,199 to include revenues for “transportation internal” service to reflect the amount of revenues that would have been achieved if SMGC had not provided service to two industrial customers as “transportation internal” customers. (Tr. p. 185, l. 17-20).

II.
THE FACTS


The facts in this case are largely not in dispute.  However the application of those facts to SMGC’s tariffs is a hotly contested issue.



A.
The Company


SMGC is a local distribution company (“LDC”) that provides service in south central Missouri particularly in the towns of West Plains, Cabool, Licking, Mansfield and Marshfield. (Ex. 14, Sch. 1-7).  SMGC is a Missouri limited partnership.  The partners that own SMGC are DTE Enterprises and Tartan Management Company of Missouri L.C.  DTE Enterprises owns a 95% partnership share (Tr. p. 113, l. 18-21) and Tartan owns a 5% partnership share.
  DTE Enterprises is a wholly owned subsidiary of DTE Energy. (Tr. p. 57, l. 8-14).  DTE Energy is an extremely large holding company based in Detroit, Michigan that owns a controlling interest in the stock of Detroit Edison, Michigan Consolidated Gas Company, Citizens Fuel Company, and other corporations. (Tr. p. 113, l. 10-17).  


B.
Transactions at Issue


During the ACA period at issue, September 1, 2000 through August 31, 2001 SMGC had two large volume service customers that were unhappy with the rates they were paying and indicated they were strongly considering switching to alternative fuel sources. (Ex. 6, p. 8, l. 1-4).  SMGC manager of gas control Bill Walker discussed the situation with these two customers and indicated to them that they met the tariff requirements to become transportation customers. (Ex. 9, p. 14, l. 7-19).  However, each customer rejected the idea of becoming a transportation customer because they did not feel they had enough in-house expertise to procure gas supply (Ex. 9, p. 15, l. 8-13) and did not feel comfortable dealing with third party marketers. (Ex. 9, p. 63, l. 20-25; p. 64, l. 1-2).


Because these customer chose not to become transportation customers, SMGC discussed the possibility of providing transportation services to these two customers with SMGC also providing gas supplies at a more attractive rate than the existing PGA rate. (Ex. 6, p. 9, l. 1-6).  SMGC also provided interstate pipeline capacity to these two customers at no cost. (Tr. p. 118, l. 22-25; p. 119, l. 1-9).  Two customers entered into agreements with SMGC during the ACA period under review to become “transportation internal” customers. (Ex. 6, p. 9, l. 1-18).  These two “transportation internal” agreements are the focus of this proceeding.

III.
ARGUMENT


Public Counsel believes SMGC’s provisioning of gas supplies and interstate transportation service for its two “transportation internal” customers constitutes a violation of SMGC’s currently effective tariffs.  To understand why SMGC’s treatment of these two customers is improper one must first understand the differences between traditional transportation service as contemplated by SMGC’s tariff sheet nos. 6 through 18 inclusive and the “transportation internal” service that was provided by SMGC to only two of its customers.


A.
Purpose of Actual Cost Adjustment Proceedings


Actual cost adjustment review proceedings have many purposes.  First, the ACA review process is to protect ratepayers from excessive gas cost expenditures resulting from imprudent actions on the part of utility management.  However, there are other purposes for conducting ACA review proceedings.  For example, ACA proceedings also serve the purpose of determining whether an LDC is complying with its PGA/ACA tariffs, whether an LDC is accounting properly for the gas costs passed on to customers accurately reflect the LDC’s actual expenditures for gas rather than the PGA estimated costs.


In this proceeding, Public Counsel is arguing that SMGC does not have tariff authority to offer “transportation internal” service and that such service is contrary to its Commission approved transportation tariffs.  Such an argument is not new to ACA proceedings.  In Associated Natural Gas Co., Case No. GR-90-38 et al. (July 14, 1995) the Commission was faced with an issue of whether Associated had tariff authority to charge take or pay (“TOP”) costs to interruptible customers.   The Commission held “. . . that TOP costs which should have been recovered from interruptible transportation customers but which to date have not been recovered because of the lack of an appropriate tariff may not be recovered by ANG, either now or in the future.  TOP charges incurred after the effective date of an appropriate tariff authorizing collection of these costs from interruptible transportation customers may be recovered in the future on a prospective basis.” (Slip Opin. p. 34).  As a result of Associated’s failure to have tariff approval the Commission disallowed almost $700,000 in that proceeding.  The Court of Appeals in State ex rel. Associated Natural Gas Company v. PSC, 954 S.W.2d 520, 531 (Mo. App. 1997) affirmed that part of the Commission’s decision stating:


We cannot conclude that the PSC erroneously interpreted the law in holding that ANG could only recover its TOP costs by filing an appropriate PGA tariff to do so.  We also agree with the PSC that its decision does not conflict with American National Can Company, which allows for the recovery of TOP costs through the PGA tariff mechanism, not the ACA process.

Simply put, the ACA process is an appropriate forum to determine whether SMGC is complying with its Commission approved tariffs and to make an adjustment if warranted by the record evidence and the law.

B.
Traditional transportation service v. Internal transportation service.


Under the traditional transportation service the transportation customer is responsible for provisioning its own gas and arranging for the transportation pathway over the interstate pipeline to SMGC’s city gate. (Tr. p. 79, l. 11-15; Ex. 9, p. 68, l. 11-18).  It is only when gas supply arrives at SMGC’s city gate that SMGC transports the gas delivered over its distribution system to the transportation customers take point. (Ex. 9, p. 15, l. 14-25; p. 16, l. 1-8). Since the traditional transportation customer is responsible for provisioning its own gas and arranging for the transportation pathway over the interstate pipeline to SMGC’s city gate, traditional transportation service is considered an “unbundled” service. (Ex. 9, p. 71, l. 21-25; p. 72, l. 1-6).


On the other hand, the two “transportation internal” customers were not responsible for provisioning their own gas supply nor were they responsible for arranging for the transportation pathway over the interstate pipeline. (Tr. p. 117, l. 8-12; p. 118, l. 22-25; p. 119, l. 1-6; Ex. 9, p. 71, l. 4-20).   Instead, SMGC provisioned gas supply for the “transportation internal” customers and that gas supply was transported on the interstate pipeline using capacity held by SMGC. (Tr. p. 117, l. 8-25; p. 117, l. 1-7; Ex. 9, p. 69, l. 10-20).  SMGC witness Walker in his deposition admitted SMGC provided “transportation internal” customers a bundled service. (Ex. 9, p. 70, l. 17-25; p. 71, l. 1-20).  SMGC witness Klemm admitted under cross-examination that large volume service and “transportation internal” service are the “same or very similar service” (Tr. p. 110, l. 19-23).  Both witness Walker and witness Klemm admitted that nothing in SMGC’s existing transportation tariffs explicitly provide for “transportation internal” service. (Ex. 9, p. 71, l. 21-25; p. 72, l. 1-2; Tr. p. 122, l. 19-22).  The net effect of providing “transportation internal” service is that the customer receiving such service avoids paying the PGA rate. (Tr. p. 80, l. 15-22).


C.
Tariffs


Unfortunately for SMGC its use of “transportation internal” service is not authorized by SMGC’s transportation tariff sheet nos. 6 through 18 inclusive or any other Commission-approved tariff sheet. (These tariffs are attached to Exhibit 14, Schedules 1-20 through 1-32).  In fact, Public Counsel believes that SMGC’s “transportation internal” service is contrary to SMGC’s transportation tariff sheets.


It is a fundamental and long-standing principle of law that it is a utility’s filed and approved tariffs that govern its relationship with its customers. Bauer v. Southwestern Bell Telephone Company, 958 S.W.2d 568, 571 (Mo. App. 1997).  Once a tariff is approved by the Commission it becomes Missouri law and has the same force and effect as a statute enacted by the legislature. Allstates Transworld Van Lines, Inc. v. Southwestern Bell Telephone Co, 937 S.W.2d 314, 317 (Mo. App. 1996).  SMGC candidly admits that nothing in its existing tariffs explicitly provides for “transportation internal” service. (Ex. 9, p. 71, l. 21-25; p. 72, l. 1-2; Tr. p. 122, l. 19-22).  In determining whether the tariffs at issue authorize SMGC to provide “transportation internal” service the language contained in SMGC’s tariffs should be given its natural and ordinary meaning. St. Louis County v. State Highway Commission, 409 S.W.2d 149, 152 (Mo. 1966).


In response to Commissioner Murray and in his prefiled testimony witness Klemm claimed that “transportation internal” customers fall under transportation service as provided for in SMGC’s tariffs. (Tr. p. 128, l. 1-17; Ex. 3, p. 8, l. 20-25; p. 9, l. 1-3; Ex. 6, p. 4, l. 9-11).  However, SMGC’s provisioning of gas supply and interstate transportation capacity to these “transportation internal” customer is directly contrary to its Commission approved tariffs.  Tariff Sheet No. 15 (Ex. 14, Sch. 1-29) provides in pertinent part:

Nominations


Upon mutual written agreement, and at no additional charge to customer, the Company will act as customer’s agent with regard to nominating transportation volumes.  In no event will the Company, in its role as agent, purchase transportation volumes on behalf of a customer. (Emphasis added).

This provision provides that SMGC may nominate transportation capacity on the interstate pipeline on behalf of the transportation customer, but in no event will the Company purchase transportation volumes on behalf of a customer.  However, that is exactly what happened in this proceeding.  SMGC witnesses Klemm and Walker both admitted that SMGC purchased the gas supply and provided the transportation capacity on the interstate pipeline. (Tr. p. 117, l. 8-12; p. 118, l. 22-25; p. 119, l. 1-6; Ex. 9, p. 71, l. 4-20).


Witness Klemm asserted that in purchasing gas supply and providing transportation capacity on the interstate pipeline for the two “transportation internal” customers SMGC was not acting as an agent for those customers. (Tr. p 167, l. 16-23).  This testimony directly contradicts the documentation provided by SMGC employee Bill Walker surrounding the execution of the “transportation internal” agreements.  Attached as Highly Confidential Rebuttal Schedule 3 to witness Klemm’s Rebuttal Testimony Exhibit 5 is memo to the file prepared by Bill Walker that states: ** _____________________________________________________________________ _______________________________________________________________________________________________________ ** (H.C. Tr. p. 99, l. 4-18). (Emphasis added.)  Mr. Walker testified at his deposition that he prepared memos to the file regarding “transportation internal” customers at witness Klemm’s request (Ex. 9, p. 11, l. 16-25), “. . . in case at some point later you need to come back and remember, because your memory’s not going to be sharp enough to remember the details how a transaction took place or why it took place or what the details of its were.” (Ex. 9, p. 36, l. 8-12).  Mr. Walker’s own memo states SMGC was acting as an agent for these “transportation internal” customers.  A fact to which witness Klemm admitted during cross-examination. (H.C. Tr. p. 99, l. 4-18).  Simply put, witness Klemm’s testimony is not credible on this issue and should be rejected by the Commission.


Tariff sheet nos. 15 and 16 go on to explain responsibility for transportation stating:

Responsibility During Transportation

The Company shall be deemed to be in control and possession of the transporter owned gas transportation hereunder only after the gas is received at the point of receipt by the Company, and before it is delivered at the point of delivery to transporter.  Transporter shall be deemed to be in control and possession of the gas transported at the point of delivery and thereafter.


The party deemed to be in control and possession of the gas shall indemnify and hold harmless the other party with respect to any losses, injuries, claims, liabilities or damages caused by the gas transported and occurring while the gas is in its possession.  Title to the gas shall remain vested in transporter at all times during transportation. (Emphasis added).

According to these tariff provisions, SMGC is only deemed to be in control and possession of transporter owned gas only after it is received at the Company’s city gate until it is delivered to the transporter’s point of receipt, i.e. the customer’s gas meter.  In his deposition Mr. Bill Walker, manager of gas control, confirmed this fact stating:


Q.
Well, now, let me stop you just a moment, Mr. Walker.  A normal transportation customer procures their own gas, isn’t that true?


A.
Well, yeah.


Q.
Okay.  And then how does that – tell me how the transportation customer should work.  The service you were offering them as a transportation customer, how would that work?


A.
Well, a transportation customer, typically we would take possession of the gas at our interconnect with Williams or what was formerly Williams.


Q.
Now, when you say “we,” you’re talking about Southern Missouri Gas?


A.
Right.


Q.
Okay.  And then what would happen?


A.
We’d transport the gas for them to their take point, wherever their meter was, for an agreed-upon rate.


Q.
Okay.  But they procure their own gas and then you just charge them for transporting it?


A.
Exactly.

(Ex. 9, p. 15, l. 14-25; p. 16, l. 1-8).

However, in this proceeding, SMGC controls and is in possession of the gas from the wellhead to the customer’s point of receipt (Tr. p. 119, l. 10-17).


In fact, it would be impossible for these “transportation internal” customers to be in control and possession of the gas being transported because they have not contracted for any capacity on the interstate pipeline.  Witness Klemm confirmed this fact under cross-examination:


Q.
And it is correct during this ACA period that the gas that SMGC procured for these transportation internal customers were transported over the interstate pipelines utilizing the transportation capacity on Williams Central Pipeline at that time that SMGC had in place?


A.
Yes, that is correct.


Q.
And that transportation capacity was paid for by ratepayers, correct?


A.
Yes.


Q.
And so these internal transportation customers were not required to get their own transportation capacity on Williams Central Pipeline; isn’t that correct?


A.
That is correct, they were not required to.

(Tr. p. 118, l. 22-25; Tr. p. 119, l. 1-9).


This is in stark contrast to what other traditional transportation customers are required to do.  Other transportation customers provision their own gas and purchase transportation capacity to transport that gas supply to SMGC’s city gate. (Tr. p. 79, l. 11-15; Ex. 9, p. 15, l. 14-25; p. 16, l. 1-8).  This action is also wholly contrary to SMGC’s tariff provision that states SMGC will only be in possession and control of the gas after the gas is received at the point of receipt (city gate) and before it is delivered at the point of delivery to the transporter.  Witness Klemm admitted SMGC had title to these alleged transportation customers’ gas until it reached SMGC’s city gate. (Tr. p. 121, l. 9-12).
  In fact, witness Klemm admitted these “transportation internal” customers had title to the gas for only “a very brief moment” at SMGC’s city gate with Williams Pipeline. (Tr. p. 120, l. 2-13).  According to SMGC’s tariff “[t]itle to the gas shall remain vested in transporter at all times during transportation.”  (emphasis added).   Contrary to SMGC’s tariff 

these “transportation internal” customers had title to the gas for only a “very brief moment” not at all times during transportation as required by tariff.


Since tariffs approved by the Commission have the force and effect of law, they should be construed in accordance with the same rules of statutory construction that apply to laws enacted by the General Assembly.  Under any application of those rules, there is simply no basis for the construction which SMGC would apparently have the Commission give to its tariffs as it relates to whether or not “transportation internal” service is authorized by or consistent with Commission approved tariffs.  As demonstrated above SMGC’s provision of “transportation internal” service is directly contrary to SMGC’s transportation tariffs.  SMGC would have this Commission engraft language into its tariffs authorizing “transportation internal” service.  However, where the language of a law or tariff is “clear and unambiguous,” there is simply “no room for such construction.” State Dept. of Labor v. Bd. of Pub. Util., 910 S.W.2d 737, 741 (Mo. App. 1995). 


SMGC raised a large hue and cry during the hearing that the first time it became aware of anybody expressing SMGC was directly violating its transportation tariffs was on the day of the hearing. (Tr. p. 16, l. 3-5).  But the record evidence demonstrates that Public Counsel informed SMGC witness Klemm of its belief that “transportation internal” service violated SMGC’s tariffs at the first meeting between SMGC and Public Counsel. (Tr. p. 166, l. 18-25; p. 167, l. 1-2; Tr. p. 149, l. 9-21).  Moreover, Public Counsel does not have to file testimony to demonstrate that SMGC is not complying with the law.  SMGC’s compliance with its tariffs is a question of law that is appropriately addressed in legal briefs.  Public Counsel is fully entitled to elicit the facts that demonstrate SMGC’s tariff violation via cross-examination as it did in this proceeding.  Simply put, this excuse offered by SMGC to avoid the consequences of its tariff violation is not persuasive and should have no impact upon how the Commission decides this issue.


Finally, the fact that SMGC’s tariffs wholly fail to mention or describe “transportation internal” service demonstrates such service is contrary to and unauthorized by tariff.  Indeed, any other conclusion would violate even the most basic rules of statutory construction.  It is well-settled law that the mention of one thing in a statute or tariff implies the exclusion of another. Missouri Board of Registration For The Hearing Arts v. Levine, 808 S.W.2d 440, 443 (Mo. App. 1991).  SMGC’s tariff while explicitly authorizing traditional transportation service does not authorize or even mention “transportation internal” service.  SMGC does not have authority to create a wholly new customer class – “transportation internal” service.  In order to change its tariffs, a regulated utility must file a written application to the Commission seeking such a change and obtain an order of the Commission to make the change. Deaconess Manor v. Public Service Commission, 994 S.W.2d 602, 610 (Mo. App. 1999).  That is precisely what SMGC did not do in this situation.  Instead, unilaterally and without Commission approval SMGC created from whole cloth a new service offering “transportation internal.”  The Commission ought not condone such action.

In an attempt to justify its failure to comply with its own tariff provisions, SMGC trumpets the fact that the profit from its unauthorized provision of service to these two customers was treated as a gas cost recovery item for development of the ACA factor, and the profit was used to reduce the amount that other ratepayers would have to pay for uncollected ACA balance. (Ex. 6, p. 10, l. 12-15).  This alleged “defense” misses the point.  Staff’s adjustment is aimed at restoring the ACA balance and the Company’s other customers to where they would have been if no tariff violation had occurred, other facts remaining the same. (Ex. 12, p. 2, l. 5-7).  SMGC invites the Commission to ignore its unauthorized provision of service and tariff violation because SMGC voluntarily gave the profits from this unauthorized service as a credit to the ACA balance.
  The Commission should decline SMGC’s invitation. 

D.
Staff’s Adjustment


Staff witness Bailey computed the theoretical PGA/ACA revenues and costs had SMGC complied with its tariff Sheet No. 27 reflecting rates for large volume source. (Ex. 10, p. 4, l. 18-23).  Staff witness Bailey determined that SMGC’s firm sales ACA balance should be reduced by  $99,199.  (Tr. p. 185,  l. 17-20).   SMGC did not present its own calculation.    Thus the only 

options the Commission has is to accept or reject witness Bailey’s adjustment.  The record evidence amply demonstrates that SMGC did not have tariff authorization to offer 

“transportation internal” service and that in fact such service is in direct violation of SMGC’s Commission-approved tariffs.


Staff witness Bailey’s adjustment, assuming these two customers remained on the system, is the only appropriate way to measure the impact of SMGC providing this unauthorized service.  As witness Bailey testified any alternative computations to show the impact if these two customers left SMGC’s system or reduced their throughput would have been based on guesswork and conjecture about an infinite number of imagined actions and reactions on the part of SMGC and the two customers. (Ex. 12, p. 2, l. 17-21).  The Company’s motive and use of profits is irrelevant to the key question of whether the Company has violated its tariff and offered an unauthorized service.

In an attempt to avoid consequences for its unauthorized action, SMGC seeks to portray itself as a very small LDC that would be financially crippled if the Commission accepts the Staff proposed adjustment of $99,199.  (Tr. p. 196, l. 1-14). SMGC’s assertions only tell half the story.  It is indeed correct that SMGC is a small LDC in Missouri.  However, 95% of SMGC is ultimately owned by DTE Energy. (Tr. p. 57, l. 8-14; p. 113, l. 13-21).  DTE Energy is an extremely large corporation. (Tr. p. 113, l. 10-11).  As witness Klemm testified he is based in suburban Detroit, Michigan and he is ultimately an employee of DTE Energy. (Tr. p. 57, l. 4-22).  Witness Klemm further testified that he is in charge of all aspects of SMGC. (Tr. p. 57, l. 20-25; p. 58, l. 1-2).


The record evidence demonstrates that in 2002, DTE Energy had earnings of $632 million. (Tr. p. 114, l. 10-18).  Witness Klemm admitted that SMGC is a very small company owned by a huge company. (Tr. p. 114, l. 19-23).  In fact, witness Klemm admitted that when compared to DTE Energy’s $632 million in earnings, Staff’s adjustment would not have any material impact. (Tr. p. 116, l. 2-21).  SMGC’s attempt to paint itself as a very small LDC is just a ruse in an attempt to persuade the Commission not to hold SMGC responsible for its inappropriate actions in providing “transportation internal” service.  The Commission should not be taken in by this ruse.  

IV.
CONCLUSION


SMGC has characterized its “transportation internal” service as an “outside the box” solution that created a “win/win” solution for the Company and its customers.  Public Counsel certainly supports “outside the box” thinking so long as such “outside the box” thinking conforms with a company’s Commission approved tariffs.  Unfortunately for SMGC its “outside the box” solution goes well beyond the authority granted by SMGC’s Commission approved tariffs.  Because SMGC’s provision of “transportation internal” service is not authorized by tariff and in direct violation of SMGC’s Commission approved transportation tariffs, the Commission should accept Staff witness Bailey’s adjustment to decrease the firm sales ACA balance by $99,199.


SMGC’s actions in this matter have left Public Counsel with no other options.  It would be poor public policy and contrary to law to wholly ignore SMGC’s failure to comply with its Commission approved tariffs and to condone SMGC’s creation of a new service – “transportation internal” – without first receiving Commission approval to offer that service.  That said, Public Counsel remains ready, willing and able to work as expeditiously as possible with SMGC to put in place tariff provisions that will allow it to serve its customers in the future in the most beneficial manner.
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� The other contested issues in this proceeding were settled by the execution of a Unanimous Partial Stipulation and Agreement filed on March 7, 2003.


� DTE Enterprises has filed an Application with the Commission to acquire Tartan's remaining 5% interest in SMGC. (Tr. p. 116, l. 22-25; GO-2003-0317).


� Commissioners Murray and Gaw wanted parties to address specific issues regarding what type of disallowances can be made in ACA cases. (Tr. p. 276, l. 16-25; p. 277, l. 1-2).


� See also: In the Matter of Laclede Gas Company, GR-96-191 (April 20, 1999) wherein Staff and Public Counsel unsuccessfully argued Laclede’s retention of its off-system sales revenue violated its tariffs.


� City gate, interconnect and point of receipt are one in the same thing. (Tr. p. 121, l. 3-8).


� Witness Klemm testified he thought SMGC was “morally” obligated to credit the ACA balance. (Tr. p. 101, l. 1-2).
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