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PROCEEDI NGS

JUDGE HATCHER: Let's all cone to order and go
on the record. Today is August 5th. This is Day 4 of the Spire
general rate case hearing, which is File Nunber GR-2021-0108.
Again, we are having a hybrid hearing. W have many
participants and counsel in person in the Conm ssion's
courtroom Room 310 in the Governor Ofice Building. W also
have participants and w tnesses on WbEx, which is an Internet
t el ecommuni cati ons and video conferencing system And we al so
have people listening in on the Internet |ivestream

The parties have notified the Conmm ssion that
they have addressed all of the issues for today except for the
NOL and that's net operating |oss carryforward. There will also
be some |eftover questions that are related from yesterday
regardi ng cash working capital. That is Issue 8. The NCOL
carryforward, again, net operating loss, is |Issue 16.

W' Il began with mni opening statements and |
invite Spire to the podium M. Caro.

MR. CARO. Good norning. 1Is this on? Good
mor ni ng, Judge, and thank you
OPENI NG STATEMENT BY MR, CARO

MR CARO This is Frank Caro appearing on
behal f of spire. My it please the Commission. Spire's
position with regards to that net operating | oss or NOLs as they

are referred to is that the Comm ssion should include net
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operating |oss carryforward, also well known as NOLs, as an
of fset to accunul ated deferred incone tax, commonly referred
ADIT. Spire has claimed tax -- the tax benefits from
accel erated depreciation including bonus depreciation on its tax
returns to the extent that depreciation was avail able such that
it wll produce a net operating |oss carryover

On its regul atory books of accounts Spire
nornalizes the difference between regul atory depreciation and
tax depreciation. This means that where accel erated
depreci ation reduces taxable income, the taxes that a taxpayer
woul d have paid with regulatory depreciation instead of
accel erated tax depreciation, would claimconstitute cost-free
capital with Spire

To nornalize these differences Spire maintains a
reserve account show ng the amount of tax liability that is
deferred as a result of the accelerated depreciation. This
reserve is the ADIT anmount. In addition, Spire naintains an
of fsetting series of entries, a deferred tax asset, and a
deferred tax expense that reflect that portion of those tax
| osses which while due to accelerated depreciation did not
actual ly defer tax because of the existence of a carryforward of
net operating | osses.

In calculating its rate base, Spire included its
ADI T bal ance as an offset to the rate base. Spire naintains

that the ADIT bal ance should be reduced by the anounts that
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Spire calculates where it did not actually defer the tax due to
the presence of the NOLs as represented in the deferred tax
asset account.

As you Wi Il hear from Spire's tax director
Chuck Kuper and Pricewat erhouseCooper's managi ng director
who is online by WebEx, Al an Felsenthal, this is a common
accounting step for public utilities that has been blessed in
the nunber of IRS private letter rulings, which you will hear
referenced as PLRs. O note the IRS states in nearly all of
these rulings that failing to include the NOLs would result in a
normal i zation violation under I RC Sections 168 (i-9) and
Treasury Regul ation Section 1.167 (i-1).

Importantly, Staff agrees with Spire's position
and stated in their position statement that it is appropriate to
i nclude the NOL asset as an offset to total ADIT and excess
ADI T because it represents a tax benefit Spire has not yet
realized.

OPC opposes inclusion of the NOL because OPC
concludes that NOL is a formof free cash to Spire. OPC does
acknow edge that the IRS usually advises that NOLs be included
as offsets to ADIT, but argues that the Conm ssion is not
obligated to include the NOLs in the rate base ignoring the
conclusions and IRS rulings that NOL -- that the NOL nust of fset
the ADIT or a normalization violation will occur.

OPC s position is that the Conm ssion shoul d
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break with foundational |IRS practices for treating NOLs sinply
because it is theoretically conceivable that the Conm ssion can
do so and apparently because OPC disagrees with the practice.
But OPC does not nake any persuasive argunents as to why current
circunstances support a break with traditional accounting
practices either by distinguishing Spire fromthe PLRs favoring
Spire's position or by citing to a nore contenporary persuasive
solution of how Spire should include NOLs in its rate base
cal cul ati ons.

Furt her, the Comm ssion nust recognize that the
I RS has normalization rules that nust be followed in order for
the taxpayer, in this case Spire, to be able to claim
accel erated depreciation for income tax purposes. Violation of
those rul es would mean that Spire could not claimaccelerated
depreci ation, which because there woul d no |onger be book tax
depreciation differences, would result in no rate base reducing
ADIT in the future, thereby increasing rate base and revenue
requirenents.

As mentioned, when the IRS has been asked
whet her not including an NOL ADIT asset in rate base woul d
result in a normalization violation, the IRS has consistently
ruled a normalization violation would occur in such
ci rcumst ances.

Spire asks the Comm ssion to follow I RS protoco

and include the NOL as an offset in rate base cal cul ati ons and
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to deny OPC s suggestion that the Conm ssion break with the
protocol. The loss of rate base reducing ADIT and increasing
revenue requirenments due to a normalization violation is too
great a risk to take. Thank you.

JUDGE HATCHER. M. Caro, | do have a question
before you go. Are you famliar with a recent Western District
Court of Appeals decision on this issue?

MR CARC If you are referring to the M ssouri
Anerican Water case.

JUDGE HATCHER: Yes, | am

MR CARO | read that decision. | didn't know
that that was really applicable to this case and involved a
hypot hetical ISRS. | don't know that it was actually on point.

JUDGE HATCHER. (kay. Thank you very nuch.

MR, CARO W can address that in our brief.
too, if you would Iike.

JUDGE HATCHER: All right. Thanks. W get to
Staff. M. Mers?

OPENI NG STATEMENT BY Ms. MYERS:

MS. MYERS. My it please the conmi ssion. Good
morning. M nanme is Jame Myers and | am here representing the
staff of the Mssouri Public Service Conmission. Staff's
position on this issue is straightforward. Staff acknow edges
that Spire has a net operating | oss asset and reconmends that

Spire's net operating | oss asset bal ance shoul d be included in
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Spire's accunul ated deferred incone taxes sonetines referred to
as ADIT and Spire's excess ADIT. Staff's calculated ADIT

bal ance represents the accunul ated cash consequences of tax
benefits Spire has realized frombook tax timng differences.
Since its net operating | oss asset represents a tax benefit as
counsel for Spire just noted, that spire had not yet realized,
Is it appropriate to include this tax asset as an offset to

Spire's total ADIT and excess ADIT.

Staff witness Matthew Young has witten rebutta

and surrebuttal testinonies on Staff's recomendation to
providing NOL carryforwards and is here today to answer
questions on this topic. Additionally, I'll note follow ng the
Judge' s instructions during yesterday's portion of this
evidentiary hearing, Staff witness -- staff also has w tness
Antonija Neito available here today to answer further questions
on cash working capital should there be any. Thank you.

JUDGE HATCHER: Thank you, Counselor. | would
like to also ask you the same question: Are you famliar wth
the District Court of Appeals --

MS5. MYERS: | amfamliar. | think simlar to
the statements of Spire's counsel, M. Caro, that's probably
somet hing we woul d address in brief and not specifically on
point to this specific issue.

JUDGE HATCHER: (Ckay. Thank you very nuch

| goto M. Cizer, Ofice of the Public
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Counsel

MR CLIZER If you don't mnd

JUDGE HATCHER: Go ahead.
OPENI NG STATEMENT BY MR CLI ZER

MR CLIZER. Good norning. |If it would please
t he Comm ssion, John Cizer on behalf of the Ofice of the
Public Counsel. The essential problemwth this issue lies in
the fact that there are two buckets of free noney at play here.
And Conpany and Staff only want to focus on one, ADIT. They are
conpl etely ignoring the other bucket of free nmoney which is the
whol e basis of the OPC s argunent. Now, |I'mgoing to coin a
termtoday to refer to that second bucket, but before | get into
that let's break things down a little bit, make it alittle bit
more sinple. Right.

Let's start with what is the cumulative deferred
i ncone tax? As you've already heard the IRS allows for
conmpani es to book depreciation different than howit is booked
for accounting purposes in the regulatory world. That book tax
timng different as we refer to it allows for a certain anount
of taxes to be collected fromratepayers but not inmediately
paid to the IRS. It gets deferred. And these deferred taxes
are booked to an account or they accumulate, and thus you have
accunul ated deferred income tax or ADIT. Ckay.

But what about the other taxes. Right? ADT or

t he accunul ative deferred i ncone taxes doesn't account for all
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of the incone tax that is built into a conpany's rate case.
Right. Let's say that the Conpany has, | don't know -- Staff
cal cul ates that they are going to have to pay $50 nmillion in
taxes. The deferred incone taxes related to that book tax
timng difference, let's say that is 10 mllion of it. The
Conpany is still going to have to pay the other 40 mllion.
Right. Except, what happens if the Conpany has ot her
depreciation -- not other depreciation -- sorry -- other
deductions that allow themto not pay that other 40 m|. Well
that is another pile of free noney and it is not something that
anybody else refers to by a good name. |'mgoing to give it a
name for this purpose and I'mgoing to refer to it as the

per manent deferred i ncome taxes.

Wiy do | use the word permanent? Because unlike
accurmul ative deferred incone taxes, which eventually have to be
paid, pernmanent deferred income taxes represents the inconme tax
expense that the Conmpany coll ects fromratepayers and then never
pays to the IRS. It is just a huge pile of free noney the
Conpany gets to keep. The OPC s argunent in a nutshell is that
the NOL should be offset against this PDIT before you offset it
against the ADIT. In other words, you should offset it against
free nmoney that's being generated because the Conpany has incone
tax nmoney that is collected but not remtted before you of fset
it against the free noney that's generated because the Conpany

has these book tax timng differences.
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| want to pause for a nmonent here and | want you
to think. The Conm ssion needs to stop and think about the
logic of ADIT. Wy is it included in rate base? At a
fundanental level, why is this included in rate base? The ADIT
is referred to as an interest-free loan. It is a loan fromthe
IRS to the utility paid for by ratepayers. Let's walk through
that really quick. The ratepayer pays noney for income taxes.
The I RS says you can hold onto that nmoney for a nonent. W will
take it later. The Conpany gets to hold onto it, pays it later,
and in the meantine it reduces rate base.

Now, what about the permanent deferred income
taxes | referred to. The logic here is the exact sane. The
ratepayers pay for it, then the IRS says nope, you have other
deductions, we won't take it. And the Conpany gets to keep it.
In fact, it is better than ADIT because it is not just a |oan
it isagift. The government is giving the Conpany noney.

So again, all the OPCis asking for is to say to
the Comm ssion, | ook you want to acknow edge that NOL? G eat.
Acknow edge against the PDIT and when the PDIT is used up then
acknow edge against the ADIT.

Now, you heard a | ot of stuff about private
letter rulings. And they basically said that, you know, the IRS
has spoken on this. It has to be done this way. Not true.
There are -- there is an IRS private letting ruling that

supports the OPC s position. And what this is really is that
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the normalization rules just say that the Comm ssion has to
account for the NOL. It does not say it has to be used to
offset ADIT. It says it had to be accounted for, which is
exactly what the OPC is requesting. W' re asking you for to
account for it by reducing PDIT, which otherwise isn't being
tracked. And -- and this is exceptionally inportant, we have an
alternative request for the Conm ssion. You heard counsel for
Spire stand up here and say the risk is too great. You have to
offset the ADIT. And if you believe that true, go to the OPC s
alternative request, which is a very sinply track the PDIT.

If you are not going to offset the PDIT by the
NCL, just track it. Just create a regulatory tracki ng mechani sm
that tracks the amount of income tax expense that is built into
rates, but not remtted to the IRS. The great part about this
Is that the Conmi ssion's own staff, while they disagreed wth
the OPC on our position regarding NOL and the offset ADIT, the
Commi ssion's own staff says that the appropriate mechani smfor
dealing with this issue is to create that tracker. So there you
have it.

The OPC is asking for you to not offset ADIT by
the NOL because there's a huge pile of free nmoney in the form of
PDIT. |If you disagree with that order a tracker for the PDIT.
Any questions?

JUDGE HATCHER: M. Cizer, | have the sane

question as | did for the other counsel. Are you famliar wth
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that Western District appeal? | believe that you are.

MR CLIZER | amintimately famliar with the

appeal. |'mgoing to give you an answer that mght actually
shock you, which is that I -- on the forefront | actually agree
that it is not conpletely relevant to this point. | would have

to go back and do additional |egal research to see if there is
any particular relevancy. However, the specific nuances of the
| SRS case | think are distinct fromthe argunents that are being
rai sed here. | can't vouch for that with certainty. | would
want to do my own | egal research, but that case is not what we
are standi ng on.

\What we are standing on is the very real fact
that this conpany has col |l ected noney from customers to pay
income taxes that they are not paying and that collected noney
needs to be recognized. There's no logical distinction between
the PDIT that | refer to and the ADIT the Comm ssion already
recogni zes. There's none. They both represent noney that is
col l ected, not paid, and which should be used as an offset to
rate base. | literally -- just think there. Just stop and
t hi nk.

What is the difference between this? The only
real difference is that ADIT you have to pay back eventually.
PDI T you never have to pay back. That is better for the
Conpany.

JUDGE HATCHER  That is where | am stuck
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MR CLIZER  Yeah

JUDGE HATCHER:  You keep saying never and | just
-- | can't wap nmy head around such an absol ute.

MR CLIZER Ckay. But --

JUDGE HATCHER: | think that will get cleared up
because | did ask about the $40 million bucket of taxes that |
believe were testified to or collected each year and that is
going to be a foll owup question for today's w tnesses.

MR CLIZER It will be brought up during the --
yes.

JUDGE HATCHER: Ckay. | do have to say, I'm--
| was not expecting all counsel to agree that the Wstern
District decision wasn't relevant here.

MR CLIZER  Subject to check, ny honest opinion
that is not what | am basing my argunent on.

JUDGE HATCHER: (Ckay. | will leave that to you
guys and we'll go fromthere.

Thank you, M. dizer. That has all the
questions | have.

M. Kuper?

(Wtness sworn.)

JUDGE HATCHER: | thank everyone for their
patience both online and on the WbEx. Everyone here in the
courtroomsaw all the technical changes that were happening it.

It does take just a mnute.

TI GER COURT REPORTI NG LLC 597
WAV TI GERCR. COM  573. 999. 2662



© o0 N oo o A W DN

N T T N I T S R e e R N T o e
g B W N P O © 0 N O OO M W N L O

GR-2021- 0108, Vol. X I1

M. Kuper, thank you for your patience. Wuld
you pl ease rai se your right hand?

(Wtness sworn.)

JUDGE HATCHER: Thank you, sir. Please state
and spell your name for the court reporter

THE WTNESS: Al right. M nane is Charles J.
Kuper, GHA-RL-ES, J. K-UP-ER

JUDGE HATCHER:  Thank you.

And Spire's w tness.

MR. CARC Thank you, Judge. Before we get
started with M. Kuper, I'd would like to nake a proffer to the
Judge and mark an exhibit if you would. In M. Kuper's
surrebuttal testinony he cites five private -- excuse nme, seven
private letter rulings. That is on Page 3 of his surrebuttal
testinmony. Again, it starts on Line 3 and rolls down to Line
10. And what | would like to do is have that marked as Exhibit
Nunmber 51 for ease of reference to the Conmm ssion and the
parties.

MR APLINGTON: Is it 50 or 51?

JUDGE HATCHER: 50 is the next number

MR CARO It would be Nunmber 50, then. |'m
going to hand a copy to counsel. Judge, would you |ike a copy?

JUDGE HATCHER. No. If you can email it to ne,
| will take care of getting it all filed as an exhibit. For the

ot her counsel's edification, the Conm ssion was going to be
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asking for a copy of these PLRs to be filed as an exhibit. So |
didn't hear you nove for that. Let's get through the testinony
and then we'll get there.
MR CARC  Ckay.
JUDGE HATCHER: Sorry about that. Go ahead,
M. Caro.
CHARLES KUPER, having been first duly sworn, testifies as
fol | ows:
DI RECT EXAM NATI ON BY MR CARO
Q You' ve already stated your nanme for the record
M. Kuper. What is your business address please?
A 700 Market Street, St. Louis, Mssouri.
And by whom are you enpl oyed and in what
capacity?
A ' menpl oyed by Spire as their Director of Tax.
Q Are you the sane Charles J. Kuper who caused to
be filed direct, rebuttal, and surrebuttal testimony in this
proceedi ng on Decenber 11th, 2020, March 12, 2021, and July
14t h, 2021 respectively?
A | believe those dates are accurate, yes.
Q Ckay. Do you have any additions or corrections
to make to your testinony at this time?
A No, | do not.
Q If | were to ask you the sane questions again

t oday, woul d your answers renain the same?
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A Yes.

Q And are those answers true and correct to the
best of your know edge?

A To the best of ny know edge, yes.

MR CARC. Thank you. | nove to -- the
Comm ssion entered all of M. Kuper's testinony into the record
as Exhibits 18, 19 and 20.

(WHEREIN;, Spire Exhibits 18, 19, and 20 were
of fered into evidence.)

JUDGE HATCHER: Any objections to the adm ssion
of Exhibits 18, 19, 20? Hearing none, so admtted.

(WHEREIN;, Spire Exhibits 18, 19, and 20 were
received into evidence.)

MR CARO And |'d also nove for the adm ssion
of what's just been marked and identified as Exhibit Nunmber 50,
the seven PLRs that were referenced in M. Kuper's surrebutta
t esti nony.

(WHEREI N, Spire Exhibit 50 was offered into
evi dence.)

JUDGE HATCHER: Before | ask for any objections,
there are four fromM. Felsenthal's testimony that | al so want
to make sure | cover just for --

MR CARGC They may be included in the seven,
but | haven't |ooked. |'d have to go back and --

JUDGE HATCHER: 1'Il give you the last three
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nunbers of those four cases just for ease of identification.
729, 037, 021, 001. And this is M. Felsenthal's rebuttal
testinony, Page 11.

MR CARO  (kay.

MR APLI NGTON:  Your Honor, as this is going to
be a group exhibit we will make sure to supplenent all of the
PLRs before we file it with Your Honor.

JUDGE HATCHER That's where | was headed. |
didn't know if we wanted to do just one or if they were already
inthose. |If it easiest to do one, let's do one and --

MR. CARO Add it to Exhibit Nunmber 50 then?

JUDGE HATCHER: Are they already in there?

MR CARO No. We'Ill neke sure that --

MR APLINGTON:  There's one that we will need to
add, Your Honor.

JUDGE HATCHER: | hate to ask for any objections
i n advance.

MR CLIZER W don't have any objections and we
are fine with you supplenenting it to. Private letter rulings
are avail able online.

JUDGE HATCHER: (kay. And | see head noddi ng by
Staff's counsel. Thank you. Please, end of business tonorrow.
Thank you.

\WWhere are we at? You were offering Exhibit 50.

Exhibit 50 is admtted onto the record w thout objection.
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(WHEREIN;, Spire Exhibit 50 was received into
evi dence.)

MR. CARO. Thank you. At this point | tender
M. Kuper for cross-exam nation

JUDGE HATCHER: M. Kuper, | believe your first
cross is from Counsel or Mers.

MS. MYERS: No questions, Judge.

JUDGE HATCHER: The attorneys are consul ting,
for everyone on the |ivestreamor on WeDbEx.

M. Cdizer, your wtness.
CROSS- EXAM NATI ON BY MR CLI ZER

Q Good norning, M. Kuper
A Good nor ni ng.
Q Just a kick off. | know you said for Spire. |

want to make sure it's clear. Spire Mssouri or Spire Inc.?

A Well, | aman enployee of Spire Inc. and through
the operation of, | guess, the cost-sharing arrangement, you
know, | provide services for all entities in the Spire
conpani es.

Q (kay. The reason | asked is because -- and nake
sure | get this right -- Spire Inc. files a consolidated tax
return. Right?

A Correct.

Q And you would agree with me that Spire Inc

hasn't paid incone taxes to the federal government over the |ast
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four years. Correct?
A That woul d be a correct statenent.
Q Do you know the amounts of an NOLC Spire Inc
currently has?
A The anpunt of NOLC that Spire Inc. as a
consol i dated group as?
Q As a carryforward, yeah?
A It's based on the filing of our fiscal '20 tax
return. That NOL balance is in excess of 760 mllion.
MR CLIZER: Al right. Thank you. No further
questi ons.
JUDGE HATCHER: Thank you, M. Cizer
| would like to take a pause for just a second
and state for the record | have seen all five conm ssioners in
attendance either on the WebEx or listening. And | would |ike
to also note it is *6 if you are on the tel ephone and you need
unmute. At this time, we will turn to conm ssioner questions.
Are there any conm ssioner questions for Wtness Kuper?
COW SSI ONER HOLSMAN:  No questions at this
time, Judge.
JUDGE HATCHER:  Thank you, Comm ssioner Hol sman.
QUESTI ONS BY JUDGE HATCHER
Q M. Kuper, when rates are being set for a
utility as with this case, what do -- what is the calculation

based on? How nmany years of income tax payments goes into the
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rate cal cul ation?

A It's my understanding that the rate cal cul ation
I's based upon a test year and therefore whatever the cost of
service conponents that make up that test year, of which incone
taxes are a conponent of that, produces a revenue requirenent
that is put in place. And that inconme tax conponent of the cost
of service is essentially based on the book depreciation or the
regul atory depreciation calculation that is applicable under the
nornal i zation rul es.

Q As M. dizer pointed out and you just
testified, you paid zero doing the test year; is that correct?

A We paid -- our current tax expense was zero.
Correct. Yeah. The amount of taxes based on the filing of the
tax return produces accel erated tax depreciation benefits that
essentially reduce the taxable income to zero or really negative
and therefore there's no current tax expense, but the tax
expense associated with the rates are basically hung up in the
ADIT. You know, it is a deferred tax liability that will be
paid at some point in the future.

Q Ckay. | heard you confirmthat you did not pay
taxes in the test year and | have heard you testify that that is
part of the calculation for howto figure out how much of the
income taxes to include in rates, rate recovery. | apol ogize
for ny misuse of the industry jargon. How do you square the two

truisms that we use the test year to set rates and Spire didn't
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pay any taxes in the test year? | believe that is the sum of
OPC s issue. Can you square how those two things would work
t oget her ?

A Well, I'lIl give it ny best opportunity that
hopeful |y answers your question. So say for instance, you know,
in the test year | think a nunber of, | think, $40 mllion of
tax expense has been -- has been, you know, set. So therefore,
if we didn't have any accel erated depreciation or any book tax
differences that inpacted the activities for the Conpany and we
woul d just stick with the regulatory depreciation and have no
ot her adjustments, then for that test year the current tax
liability would be the $40 million. Because of the availability
of claimng accel erated depreciation, the additiona
depreci ati on deduction that you can claimon your tax return can
reduce that tax liability dow to zero or even make it negative.

So therefore, in an exanple say nmy accel erated
depreciation, you know, produces a $50 mllion benefit. Well, |
only have $40 nmillion of what would be considered, you know, a
tax expense based on the test year activities. So therefore, by
having the deferred taxes of 50 mllion, my ADIT bal ance will
I ncrease so that's going to be considered a rate base offset.

But if nmy ADIT balance is increasing by 50 mllion, but ny tax
expense in the test year was only 40 mllion, I am out of
bal ance by $10 mllion and that is where this NOL offset cones

into play, to keep you fromhaving a normalization violation,
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which is essentially providing a benefit to the ratepayer sooner
t han the Conpany woul d get the benefit, that NOL adj ustment has
to be adjusted out of ADIT so the ADIT balance nets to only a
$40 mllion increase for that test year period, which would then
create the total tax expense per rates is listed as 40 mllion
inthis exanple. So that's going to be made up of two
conponents; a current tax expense and a deferred tax expense.
And if the current tax is zero, then the deferred taxes is 40.

| mean, it's basic math. And therefore that $40 m ! !lion because
it isatimng difference, will reverse at sone point in the
future.

But as, you know, the utilities are capital
I ntensive they, you know, incur these capital projects on an
annual basis and that is sonething that is going to continue to
have a deferred tax conmponent. But bonus depreciation, which
was preval ent through, you know, the early teens of, you know
this century or this decade, you know, bonus depreciation is no
longer in the law at the federal level. So the accelerated
benefits of bonus depreciation are going to start to reverse
over -- you know, over the next, you know, number of years.

So that NOL that we have built up because of the
federal policies allow ng the bonus depreciation and
consol i dated depreciation, that balance is going to start
dimnishing as we go forward in the future. So therefore, you

know, those taxes will eventually be paid. You know, it is not
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that they are never going to be paid and you know, the concept
of this permanent item you know, | just really don't understand
where OPC has come up with this permanent item because there are
very few limted amounts of pernanent itenms that, you know,
reflected in our tax return but they are very insignificant to
the overall, you know, calculation of our taxable incone.

Q | think | can sunmmarize your statenent, your
position. | just want to see if you would agree with that.
There is a timng difference that does create an interest-free
| oan as was the intent of that statute. And right now, Spire is
in a good position for Spire financially and it is what it is.
And eventually that will change and Spire will have to start
payi ng out of that bucket of accunul ated deferred incone taxes
to the government. But in the meantime, it is a collection that
Is being remtted to Spire and is being held for an as yet
undet erm ned anount of time. Wuld that be fair, in plain
| anguage, summary?

A | think it covers the -- you know, the mgjority
of the concept. So | nmean, really where the distinctionis is
if -- you know, if | have a -- you know, say with regulatory
depreciation | have a taxable incone bal ance of, you know, say,
$40 and if my depreciation adjustment now creates a negative
anount, you know, the only interest-free loan that | have gotten
is up to the $40 because that is all the tax that was set in the

rates for that test year. So anything above and beyond what tax
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Is in rates has not been a benefit to the Conpany as of that
point intime, whichis the -- essentially the NCL carryforward.

So once those NCOL carryforwards are being
utilized, then the Conpany will get the benefit of that and that
is when it will come as an adjustment to that ADI T offset that
wll, you know, keep everything harnonized.

Q | have picked on OPC s statenment as being
absolute. Their position is that Spire will never pay these
taxes. You have disputed that. | have questioned the absol ute
nature of the word "never." Could you give me an estimate of
when you think Spire will be paying taxes again?

A Well, | -- that is a very difficult question
As OPC s question to me, | nmean, fromny consolidated basis the
consol i dated group has an NOL, you know, in excess of about 760
mllion. Spire Mssouri as a --

Q | amsorry to interrupt. W started saying
nunbers and it clicked in ny head that this m ght be
confidential. Your attorney says it is not. Please go ahead.
| apol ogi ze.

A Ckay. | amnot sure if it's confi-- | mean, our
tax returns are confidential docunments, but | know that we have
produced testinony in the case that 1| amnot sure if all of the

DRs are noted as confidential or not.

Q He will stand up object.
A (kay. So froma Spire Mssouri aspect, you
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know, their net operating |loss carryforward is around, | think,
235 mllion of that total. So | guess, could you maybe repeat
your question. Ch never -- when will we anticipate paying

t axes.

So the -- you know, currently in Washi ngton
there is sone debate whether there is going to be an additional
tax bill that comes through. And, you know, sone of the
term nol ogy around what could potentially cone to play is an
increase in corporate tax rates. Wio knows if they're going to
make any other adjustments to certain deductions; the way you
can conpute depreciation, the way, you know, certain businesses
can expense, you know -- interest expense or any other type of
expenditure. You know, | think they're |ooking for revenue
rai sers froma tax perspective so how those would inpact, you
know, future tax filings that we have, you know, is unknown at
this point in tinme.

| mean, given the, you know, current |evel of
depreciation -- or the current |evel of NOLs that we have and
you know, the projection for our, you know, future activities, |
woul d say that, you know, we will start whittling down the NOLs,
but when we will ultinmately utilize those, you know, it could be
-- you know, it could be a -- you know, a number of years.

Q More than a decade?
A Probably | ess than a decade, you know, but

probably nore than two- to three-year period. But it really
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just depends on, you know, how tax policy changes, you know,
fromthis point forward. You know, we can't project the future,
we can only assess where we are today and then determ ne, you
know, how we need to, you know, take tax positions on filings
based on what the |aw says.

Q Your uncertainty leads me back to M. Cdizer's
question, why now. Spire is a large conpany. Wy not just wait
and you can come back and file a rate case or file an accounting
authority order or I amsure there's a nunber of different
mechani snms that the Comm ssion would be able to address a change
in tax circunstances. It was before ny time but the 2017 Tax
Cut and Jobs Act, | believe, did generate a number of filings in
the Conm ssion for conpanies wanting to adjust how they approach
their accounting, | guess, or taxes.

So ny question is why now?
A | guess, why now with regard to what specific

question? The inclusion of a net operating | oss carryforward as

an offset to ADIT in the rate base? | nean, | think that is the
-- that's the core question, | believe that we are here to
di scuss.

Q My question is if Spire isn't paying incone

taxes in the test year and income taxes paid during the test
year dictate what goes into rate recovery, why shouldn't the
Conmi ssion put in a zero for how nmuch income taxes are being

paid by Spire, because that is the answer for the test year, and
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then Spire can cone back in three years or short of a decade or
what ever tine that your NOL position reverses and then cone to
the Comm ssion and say we have got to change and we need to do
this fix.

A el |, because the way that the nornalization
rules are set up, the calculation of income tax expense in the
rate year is based upon the book of the regulatory depreciation
calculations. That is a requirenent to have incone taxes
recorded as part of your rate base -- as part of your
cal cul ation of cost of service.

Q \WWhose requi renent ?

A That is a regulatory, you know, requirenent that
the -- the calculation of income tax expense based on the cost
of service calculation is part of the cost of service for that
specific test period.

Q | need the citation.

A | nean, that's -- | don't know. | guess, do we
have a citation?

JUDGE HATCHER. M. Clizer has sonmething to
offer. Let's see where that goes.

MR CLIZER He's referring to the normalization
violation rules, which you asked about yesterday and M. Riley
pointed you to a citation in his testinony.

JUDGE HATCHER:  Thank you.

MR CLIZER | ask if Spire would like to
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correct that statenment?

MR CARO Yeah. | don't know what the --

THE WTNESS: | nean, the nornalization cite
was, | think, Section 168.

MR CARC M. Kuper, hold on. It's cited
t hroughout to our testinony as the citations wwth the IRC. W
will make we get it to the Judge's attention.

JUDGE HATCHER. Not a problem | got kind of
| aser focused right there and heard citing a rule. And | am
| awyer, | want to know what the citation is. | apologize, |
will get the citation nyself. Not a problem

MR. CARO.  Judge, for clarification purposes,
it's all over the PLRs. Every single PLR references it over and
over again, the nornalization rule.

JUDGE HATCHER: Thank you. And that actually

brings me actually brings me to what | believe is ny |ast

qguesti on.
BY JUDCGCE HATCHER:
Q Let's tal k about PLRs?
A Sure.
Q | have a couple of PLR questions. First, are

you aware that at the end of every PLR it states that this is

not to be used for precedent?

A Correct. Yes.
Q Ckay. Second question: Has Spire ever asked
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for a PLR on this issue?

A. They have not.
Q How cone?
A We feel that it is sonething that we don't need

to ask for because the PLRs that have been produced thus far,
you know, the majority of those PLRs based on the fact patterns
that are listed there, you know, conme to the conclusion that the
NOL carryforward nust be taken into account in the cal culation
of the ADIT rate base offset. And in our interpretation of that
taking into account neans that you' ve got to offset the ADIT
rate base or the ADIT offset wwth the NOL carryforward to keep
yoursel f in balance with where the calculation of the taxes per
the test year are based on the regulatory cal cul ation of
depreci ati on expense.

Q What about M. Cizer's tracker, wouldn't that
account ?

A | think that it is already being accounted for
through the ADIT offset. So as each year progresses, depending
on what you're ADI T offset versus what your NOL carryforward is,
you know, those nunbers are going to be adjusted essentially on
an annual basis, on a go forward period. So that is going to
essentially be part of the equation. Wen -- so when you get to
the next rate case, you know, we will have an ADI T of fset nunber
and we'll have presunably still an NOL carryforward, maybe t hat

number will be down to zero. So | don't feel that, you know, a
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tracker woul d produce any benefit with respect to this.
Q Ckay.

JUDGE HATCHER: That's all the questions | have.

That triggers recross. Let's go back to Staff.

Counsel or.

M5. MYERS: Judge, just a few
RECROSS EXAM NATI ON BY Ms. MYERS:

Q M. Kuper, are you aware of other M ssouri
utilities in general realizing net operating | osses due to bonus
depreciation?

A | have not -- | haven't |ooked into that.

Q Ckay. But would you say that Spire's situation
Is unique in the utility industry with net operating | osses and
carryforwards?

A No.

MR CLIZER (bjection; what portion of the
Bench questions is this recross directed to?

MS. MYERS: Judge, | think you asked quite a fe
questions about Spire's tax situation, when they woul d expect it
woul d be ultinmately paying taxes. | think that goes to this
point, to the situation that Spire is inin its tax situation.

JUDGE HATCHER: | did. And M. dizer, | think
generally | would appreciate the extra education.

MR CLIZER  Fair enough
BY M5. MYERS:

W
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Q And so M. Kuper, I'msorry if you were cut off
there. You do not believe that Spire's situation is unique in
conparison to the other utility industry?

A No, | do not. The utility industry is highly
capitalized, so there is a lot of utilities that generate,

accunmul ated and bonus depreciation and they are in an NOL

position.

MS. MYERS:. Thank you. No further questions,
Judge.

JUDGE HATCHER  Thank you. That goes back to
M. dizer.

MR CLIZER  Your Honor, | believe that Staff
accounting schedul es have been offered and accepted. Correct?
Can | verify that?

JUDGE HATCHER: The exhibits that you offered
yest erday?

MR CLIZER No. | believe that Staff has
offered its own accounting schedules in the testinony of -- |
think it was --

MS. MYERS. Judge, we have prenmarked our
accounting schedules as Exhibit 102. | don't believe that they
have been offered or admtted.

JUDGE HATCHER:  No.

MR. CLIZER The reason | ask this question is

because | will be crossing himon a portion of account schedul es
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and | don't want to burden the record with additional citation.
So I'mgoing to hand these out, and like | did yesterday,
assum ng the account schedules come in, I will need to mark this
and offer it as an exhibit. Do you follow?

JUDGE HATCHER: You are going use it as a
denmonstrative for the tine being?

MR CLIZER |'massumng Staff intends to offer
its accounting schedul es.

M5. MYERS. W do.

JUDGE HATCHER: Al right. | will hold you to

MR CLIZER  Thank you.
JUDGE HATCHER:  Ckay.
RECROSS EXAM NATI ON BY MR CLI ZER
Q Al'l right. Now M. Kuper, you were asked a
question by the Judge to which you responded that you believe
that the $40 mllion that was not going to be collected from
rate -- sorry -- that was not going to be remtted accounted for
the book tax timng differences, the deferred taxes. Do you
recall that response?
A Yes.
Q Can you please | ook at Line 45 of either of
t hese schedul es?
JUDGE HATCHER: And no numbers yet.
MR CLIZER: These are not confidential.
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MR APLINGTON: These are not confidential.
JUDGE HATCHER: Okay. Nunber away.
THE WTNESS: (kay.

BY MR CLI ZER

Q Do you agree with nme that these nunbers refer to
the deferred taxes generated by the book tax timng difference
that are included in Staff's case?

A | nean, this is a Staff case conputation. You
know, | haven't had a chance to, you know, validate. | mean,
that's -- what's included in Staff's case, you know, would be
different than what is filed on our tax returns.

Q Staff is not including $40 million of book tax

timng difference. Wuld you agree with that?

A | probably cannot assess that fromthis
schedule. | nean, it just has a net deferred incone tax
adj ust ment .

Q I's that net deferred incone tax adjustment add

up to 40 mllion between these two conpani es?

A | just have Spire West schedule in front of me.
Based on the Spire West and East, you know, Line 45 amounts, you
know, do not add up to 40 mllion.

Q | would proffer to you that if you round up they
add up to about 8 mllion together. Are you willing to accept
t hat ?

A Based on the Staff's schedul e, believe that
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woul d be an accurate statenent.
Q | would offer to you that at Line 43 the tota
sunmmary of current income tax fromboth of these, those would

add up together for about 40 mllion. Correct?

A VWhich line iten®
Q Line Item 43?
A They seem -- | guess which colum are you

ref erenci ng?

Q Let's use E?

A Colum E. Yeah, they would sumup to
approximately 40 mllion.

Q Sois it fair to say that Staff has included

approximately 40 mllion in current incone taxes and only

approximately -- less than 8 million in deferred income taxes in
this case?
A Based on their schedule, that would be seemto

be how they have rolled up the tax number.

Q So Staff is calculating that your deferred
I ncone taxes due to book tax timng differences only accounts to
about $8 million. Correct?

A That's what, | guess, the Staff has put
together. Correct.

Q And the remaining $32 nmillion woul d be current
i ncome tax expense the Conpany would coll ect and expect to remt

to the IRS under this schedule. Correct?
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A Based on the cal culation here, that would seem
to be appropriate.

Q And if this schedul e was ordered, would Spire
remit that $32 million to the |RS?

A That depends on how the Conpany conpl etes the
filing of its tax return because this is a regulatory
cal cul ation for purposes of setting rates. It is not the filing
of a tax return.

Q Wul d the Conpany nake use of other deductions
beyond book timng tax depreciation to lower its tax liability?

A Sure. There are itens that are not considered
part of rate base that are timng differences that the Conpany
could avail itself of in the current year wth the reversal of
t hose happening in a future year

Q M. Kuper, you are not listening to ny question.
Are there deductions that are unrelated to timng differences
that the Conpany can take advantage of ?

A Unrelated to timng differences? Yes, there are
a fewitens that are considered pernmanent differences.

Q I's a net operating |oss carryforward a deduction
that the Conpany can take to reduce its liability in a current
year ?

A Potentially. |If the current year taxable incone
is positive, then a NCOL carryforward froma prior year can be

utilized to offset that taxable incone to the extent of the

TI GER COURT REPORTI NG LLC 619

WAV Tl GERCR. COM 573. 999. 2662




© o0 N oo o A W DN

N T T N I T S R e e R N T o e
g B W N P O © 0 N O OO M W N L O

GR-2021- 0108, Vol. X I1

carryover or if the carryover is fully extinguished then there
will be our remaining tax liability or taxable income left after
the utilization of the NOL.

Q So if Staff had included $32 mllion in current
income tax in Spire's rates and Spire utilized the net operating
| oss carryforward to not pay that $32 mllion and reduce its tax
to zero, that would be a possible outcome. Correct?

A That is a possible outcone.

Q Let's run down what woul d happen in that
outcome. Let's assune that Staff has included $32 mllion in
current income tax in your rates and 8 mllion in deferred
i ncone taxes. We don't have to -- so in -- let's assume that
Staff has included $40 million of current income tax of which 8
mllion is deferred. Let's set the 8 mllion aside. They're
$32 mllion left over the Conpany is expected to pay to the IRS
Ckay. You follow ne so far?

A Yes.

Q The Conpany utilizes a net operating |oss
carryforward to not pay that amount. How nmuch nmoney does the
Conpany at hand at that point?

A Are you talking froma cash basis standpoint or
an accrual basis standpoint?

Q Ei t her.

A Well, froman accrual standpoint if I'm

utilizing NOL, that means | amutilizing a deferred asset that
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wi Il adjust where ny net deferred tax balances are. So
therefore, you know, | essentially get to the same position
because now ny deferred balance -- | utilized an asset so ny net
liability froma deferred standpoint will increase by the anount
of the NOL that I'mutilizing.

Q Maybe sone visual aids wll help. Let's go back
to that exanple. The Conpany -- the Conm ssion Staff has
included $40 mllion in your current incone tax expense of which
8 mllionis deferred. W renmove that fromthis equation. You
collect $32 million fromratepayers in a single given year. 1'm
going to hand you a $32 nillion dollar bill. WIIl you take that
fromme? You utilize or rather, Spire utilizes a net operating
| oss carryforward to not pay income taxes. Do you still have
$32 mllion of cash?

A | woul d have $32 nmillion of cash

Q All right. And in the next year if the sane
t hi ng happens and | hand you an additional $32 mllion, over the
course of two years you' ve now made $64 mllion of cash?

A | don't believe we've nade $64 million of cash;
we have an adjustnent on our bal ance sheet where we have 64
mllion of cash, but then our deferred tax asset related to NCL
carryforward woul d have been reduced by $64 nmillion to get me
back to a zero net position

Q You have collected $64 mllion fromratepayers

and have not remtted it to the IRS. Do you agree with that
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st at ement ?

A Not currently, but that is sonething that wll
be paid to the IRSin the future.

Q At what point will it be paid?

A That's an unknown at this point in time. |
mean, tax |laws can change. Based on the reversal of the
depreciation differences, because a |lot of the tax depreciation
Is set up -- the bonus depreciation was taken i medi ately
wher eas accel erated depreciation --

Q l"msorry. | don't want to cut you off, but
again we are not tal king about book tax timng difference.

W' re tal king about deductions created by net operating |oss
carryforward. |If you utilize a net operating |oss carryforward
in Year 1 to reduce tax liability to zero, and you don't pay the
$32 million you collected fromcustonmers, at what point is the

| RS going to say, nope. You actually have to give us that $32
mllion?

A That's the point | was trying to nake. Froma
regul atory standpoi nt, assunme that the book depreciation that is
included at the rate calculation is a straight |ine depreciation
of a 50-year life, which would say you are taking 2 percent
depreciation a year for 50 years, for tax purposes you may take
that depreciation inmmediately on a bonus depreciation at 100
percent in Year 1. So you've taken that entire deduction for

tax in Year 1, but the recovery through rates is going to be
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happeni ng over the next 49 years to -- at the end of the 50-year
period get back to a zero balance. So therefore, these NOL
carryforwards that we have currently will reverse over tine and
it may take up to 50 years to be able to do that.

Under the current |aw NOLs generated before 2017
have a 20-year carryforward period. NOLs generated after 2017
are unlimted.

Q You understand that the amount of noney we're
tal king about is unrelated to book tax timng differences?

A | amnot sure that is accurate because that is
what generated the NOLs to begin with. |If | have no book tax
timng differences then whatever ny book income is is going to
what ny taxable income is. So if book incone was negative in
any given year, then | would have a net operating | oss generated
because |'ve got a book | oss.

Q So you are saying all current income tax is
def erred?

A ['msaying all current income tax is deferred.
That's correct.

Q So the Staff should adjust its schedules to
include all current income tax as deferred incone tax?

A | nmean, | cannot speak for Staff.

Q Wuld it be correct for Staff to adjust its
schedul es so that all current income tax is treated as deferred

i ncone tax?
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A Well, froma ratenaking perspective | don't
believe Staff is considering any accel erated depreciation or any
tax nethod or any elections that the Conpany woul d nake as part
of their calculation or taxes.

Q But you would include all current income taxes
as deferred incone taxes?

A Well, | would look at the activity that we have
for that respective year and determine if we are going to have a
current tax liability or not. |If we don't feel that we are
going to have a current tax liability, we would classify it out
as deferred tax.

Q Do you feel like Spire is going to have a tax
liability in the next year?

A In the next year, the likelihood is renote that
we woul d have a current tax payment.

Q So again, you would treat all current income tax
as deferred incone tax next year?

A Correct.

MR CLIZER: No further recross.

JUDGE HATCHER: M. Caro, redirect.

MR CARO Gve ne a mnute please.

JUDGE HATCHER:  For everyone listening on the
| ivestream and on WebEx, the |lawyers are going to confer for
just a nonent. We will be silent for just a second.

REDI RECT EXAM NATI ON BY MR CARQ
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Q M. Kuper, let me see if | understand. So you
are not recommendi ng the exclusion of the tax expense from

rates, are you?

A No, | am not.
Q And why not ?
A That woul d be a normalization violation because

based on the cost of service the inconme tax has to be a

component based on the regulatory cal culation of depreciation

Q And do Spire custoners get the benefit of ADIT
of fsets?

A They do.

Q I n what forn®

A It is arate base offset. And | think currently

what we have provided through one of our data requests is that

rate base offset is approximately $400 mllion

Q There is a reference to a PDIT or pernmanent
deferred income tax. 1Is that a known regulatory tax concept?
A In the context of what was stated, it's really

not. There are certain permanent adjustments between book and
tax, but the majority of the itens are timng differences.

Q That it not we're talking about with NOLs here,
isit?

A No. And the nethodol ogy that the I RS uses with
respect to the NOL is really considered more of like a with and

wi thout cal culation. So you have these other adjustnents that
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adj ust your taxable incone and to the extent that the
accel erated depreciation related to these method life
differences increase or create an NO., you -- that is the
conponent that we are really speaking about. So if | conputed
my cal cul ation without bonus depreciation, you know, if | have
an NOL of one and |'ve got a NOL of 30 with accel erated
depreciation, 29 of that would be related to what we are
speaki ng.

MR CARGC Thank you. Your Honor, | have no
further questions.

Thank you, M. Kuper

JUDGE HATCHER: Thank you. M. Kuper, you are
excused fromthe wtness stand.

THE W TNESS: Thank you.

JUDGE HATCHER:  Thank you, sir

MR CARO. Wile we have M. Kuper on the stand,
are there any questions regarding cash working capital? Wile
we have him here.

JUDGE HATCHER: M. Kuper, are you going to be
in the roomfor the next hour?

THE WTNESS: Sure, | can be.

JUDGE HATCHER: Ckay. | will wait to hear if |
have any other questions and | believe that will be nore than
enough time to find out if | do.

| don't have any questions at this noment. You
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are tenmporarily excused fromthe wtness stand.

THE WTNESS: Ckay. Thank you.

JUDGE HATCHER: | believe next we are going to
M. Fel senthal.

MR. CARO  Yes.

JUDGE HATCHER  Thank you. 1'mgoing to come
over and get the nonitor prepared at the w tness stand.

And M. Felsenthal, if you can unnute yourself

we will get started in just a mnute.

Awesonme. Sonebody got it for me. Al right. A
qui ck announcement, M. Felsenthal will be testifying then | do
intend to have a break before our final two wtnesses for the
day.

M. Felsenthal, please raise your right hand.

(Wtness sworn.)

JUDGE HATCHER:  Thank you, sir. |If you could
pl ease state and spell your nane for the court reporter.

THE WTNESS: Sure. M nane is Alan A-L-A-N,
Fel senthal, F as in Frank, E-L, S, like Sam E-NT-HA-L.

JUDGE HATCHER: Spire's w tness.

MR. CARO. Thank you, Your Honor.
ALAN FELSENTHAL, having been first duly sworn, testifies as
foll ows:
DI RECT EXAM NATI ON BY MR. CARCO

Q M. Felsenthal, good nmorning. This is Frank
Tl GER COURT REPORTI NG, LLC 627
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Caro on behalf of Spire. Are you the same -- would you please

state your name again and business address for the record?

A Yes. M nane is Alan Felsenthal. M business
address as 1 N. Wacker Drive, Chicago, Illinois 60606.
Q And by whom are you enpl oyed and what is your

title, sir?

A | am a nmanagi ng director at
Pri cewat er houseCoopers, LLP

Q And are you the sane Al an Fel senthal that caused
to be filed in this case direct testinmony, rebuttal testinony,
and surrebuttal testinony?

A Yes.

Q And do you have any additions, corrections or
deletions to nake to your testinony at this tine?

A | have one correction and it is on nmy rebutta
testinmony, Page 10, Line 10. And | want to change the | ast
word, which says "expense" to "payable."” Change the word tax
"expense" shoul d be tax "payable."

Q And are those the only changes you -- is that
the only change you have to you direct, rebuttal, and
surrebuttal testinmony?

A Yes.

Q And if | were to ask you the same questions that
are in that direct, rebuttal, and surrebuttal testinony woul d

your answers be the sane today?
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A Yes.

Q And are those answers true and correct to the
best of your know edge?

A Yes.

Q Thank you.

MR CARO At this time | would like to nmove the
Commi ssion to enter all of M. Felsenthal's testinony into the
record. They are listed as Exhibits 10, 11, and 12 on the
exhibit |ist.

(WHEREIN;, Spire Exhibits 10, 11, and 12 were
of fered into evidence.)

JUDGE HATCHER:  You've heard the notion. Are
there any objections? Hearing none, it is so admtted. Co
ahead.

(WHEREIN, Spire Exhibits 10, 11, and 12 were
received into evidence.)

MR CARO At this time | would like to tender
M. Felsenthal for cross-exam nation

JUDGE HATCHER: And counsel for Staff.

M5. MYERS:. Just a couple, Judge.
CROSS- EXAM NATI ON BY M5, MYERS:

Q Good norning, M. Felsenthal. M nane is Jame

Myers with staff counsel.

A Hel | o.
Q You reference sone PLRs in your testinmony; is
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that correct? Any by PLRs, | mean IRS private letter rulings.

A Yes.

Q And so even if a private letter ruling is not to
be used as |egal precedent, would a reasonable accountant read
and rely on an IRS private letter ruling in advising a tax
client?

A Yes. Definitely. Let ne just say that even
t hough it says on each PLR that they are only applicable to the
t axpayer who requested it. They publish these, they huddl e on
this and -- before releasing them It is the agency's
interpretation of the regulations -- of the IRS rul es and
regul ations and they are, if nothing el se, constructive.

Q Thank you, M. Fel senthal

M5. MYERS: No further questions, Judge.

JUDGE HATCHER:  Thank you.

And M. di zer

MR CLIZER No cross.

JUDGE HATCHER: Thank you. Are there any
comm ssioner questions for M. Felsenthal? Hearing none, | just
have one and | asked this earlier of Wtness Kuper.
QUESTI ONS BY JUDGE HATCHER:

Q To your know edge has Spire ever requested its
own private letter ruling issue -- private letter ruling on this
i ssue?

A | do not know. | don't believe so, though
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JUDGE HATCHER: (Ckay. That is all -- that is
the only question that |I had, but that does mean we go back to
recross examnation. First we go to Ms. Mers.

MS. MYERS: No questions, Judge.

JUDGE HATCHER: M. di zer.

MR CLIZER® No questions. Thank you

JUDGE HATCHER: And redirect.

MR CARC Just one nonent please.

REDI RECT EXAM NATI ON BY MR CARO

Q M. Felsenthal, just a couple of questions
related to the Judge's question of you. Based on your know edge
and experience as the director of -- in your firm
Pri cewat er houseCoopers and as a | ong-standi ng accountant in

this, are you famliar with the process to get a private letter

ruling?

A Somewhat, yes.

Q (kay. And based on that -- based on the privat
letter rulings that you reviewed on this topic, what would you
expect the IRCto rule regarding this issue?

A Let me say a couple of things. One, the proces

for autility in obtaining a PLR involves several steps. The
first being that the Conpany summarizes what the issue is. They
t hen have to have the regulatory agency agree that they
represented the facts correctly. So the Conpany cannot just

request in such a way as it to bias themin their favor. It's

e

S
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got to be signed off by the Comm ssion itself that they agree
that these are in fact the facts. On this issue, there has been
one ruling that clains -- that decided not including the ADIT
asset, the NOL asset, in rate base was not a violation. And in
that case, that case is different than all of the other ones,
all of the subsequent rulings. And if you look at that first
ruling, what the Comm ssion did in that case is it permtted the
Conpany to record the entire amount of book tax difference as a
differed tax expense, have it recovered in rates wthout
reduci ng that expense for the NOL, which is what happens in
Spire's case and which is typically the case.

So inthat ruling the facts are different. The
Comm ssion -- or the IRS said because you have been able to
monetize or realize the entire book tax depreciation difference,
Is it an interest-free |oan, the whole amount and does not have
to be reduced by the NOL offset.

In every ruling subsequent, and | urge the
Conmi ssion or the Judge to take a | ook at those, it is very

clear that while they use of the words "take into account,"” they
must take into account the deferred tax NOL asset, they rule
that that neans they nust reduce the deferred tax liability by
that anount. It says so very clearly. The words "take into
account” are in the regulations, which the letter ruling cites
as those are the words, "take into account."

But then in the rulings thenselves the IRS says
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that if you do not reduce the book tax depreciation difference
by the NOL offset, don't offset it by the NOL, it's a clear
violation. So | would expect that if Spire were to prepare a
ruling, have it approved by the Comm ssion, send it, |1'd be
surprised -- although you never knowwith the IRS -- | would be
surprised if they would end up getting a different answer. They
have been very -- the IRS has been very, very consistent that
you nmust reduce rate base by only the anobunt of deferred taxes
realized. And to the extent that there is an NOL, those anounts
have not been reali zed.

Q M. Fel senthal, what woul d a nornal
nornalization violation nmean for the Conpany?

A If the Conpany were to be -- were to violate the
normal i zation rules, they would be prohibited fromclaimng
accel erated depreciation on the assets existing today or future
additions. It is a severe penalty. Wat that would nmean is --
| believe there is approximately 190 or $200 million of ADIT,
accunul ated deferred incone tax related to book tax depreciation
differences. That anmount woul d over time be reduced, you woul d
not be able to add to it because there would no | onger be
accel erated depreciation and that ratepayers, the ratepayers
woul d be -- no longer receive the rate base reducing effect of
the 190 or $200 nillion that they currently receive.

Q And what inpact would that have on Spire and

Spire's customers?
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A Wel |, just doing a back-of-the-envel ope
calculation, if there was no longer an interest-free source of
funds, cost-free source of 190 or $200 mllion, taking 200
mllion tines the rate of return, which is about seven-sonething
percent, that gets you to about 15 million effect on operating
income. You would gross up the equity conponent for taxes. It
woul d be approximtely $20 mllion negative inpact on revenue
requirements.

The whol e point of the normalization rules are
to allowthe utility to receive the sane benefits of accel erated
depreciation that all other entities do. So there's two parts
to it which are referred to in the testinony. You nust conpute
your regul ated tax expense based on assum ng book depreciation
as used for tax purposes and then to the extent that you reduce
your taxes because of accelerated depreciation, that provides
cost-free capital to the utility. And that anount, the anount
of the benefit must -- has to be used to reduce rate base.

| have an exanple. Again, it is hard to discus
this with nunbers wthout |ooking at sonething. At |east |
think so. And in ny surrebuttal testinony on Page 13, | have an
exanple. And the exanple assunes only book tax difference of
accel erated depreciation and there is both a current and a
deferred conponent of tax expense, the total tax expense. And
that exanple is based on book depreciation, like it has to be

done. Current becomes negative, deferred becones positive. And

S
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the total is the anount of the deferral that can be used to
reduce rate base.

Custoners are getting a reduction in tax expense
for the NOL. That is happening. Current taxes are reduced for
the NOL. Deferred taxes are gross for the book tax difference.
And net the two and that becones a net tax expense that
custonmers are paying, which is in this case equal to the anount
of the deferral that the Conpany will eventually pay.

Q One |l ast question, M. Felsenthal. WII the
Company ever be able to defer income tax in the future if Spire
is found to be in violation of the normalization rules?

A They woul d not be permtted to claimaccelerated
depreciation fromhere on out on existing assets or on future
additions. To the extent that there are other book tax
differences that are not covered by this Internal Revenue Code,
they can record those deferred taxes, but the lion share of the
deferred tax result from accel erated depreciation. And those
are the ones that were covered by the normalization rules and
woul d be | ost.

MR CARC. Thank you, M. Felsenthal.

JUDGE HATCHER: Thank you, M. Felsenthal. You
are dismssed fromour virtual witness stand. W appreciate you
joining today fromyour office in Chicago.

The Commission would like to recall M. Kuper

THE WTNESS: Thank you. Sorry | couldn't be
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with you.

JUDGE HATCHER: Not a problemup. Thank you
Sir.

THE W TNESS: Bye.

JUDGE HATCHER: And sir, | rem nd you we have
al ready sworn you in. That is still applicable. | have one

question. W did not specify.
CHARLES KUPER, having been duly sworn has been recall ed:
FURTHER QUESTI ONS BY JUDGE HATCHER:
Q | like to talk about Mssouri taxes. W talked

about federal incone taxes. Has Spire paid Mssouri incone

t axes?
A They have not.
Q And over the test year period?
A That's correct.

JUDGE HATCHER: Ckay. Are there -- does any
counsel have any questions since |'ve reopened this?

MR CLIZER® No.

JUDGE HATCHER: |'m seeing all head shakes.
Thank you, M. Kuper. You are excused again fromthe wtness
st and.

THE WTNESS: Thank you.

JUDGE HATCHER: | see it is 10:30 and | did
state we woul d take a break. Let's go ahead and take that

break. Cone back at 10:45. You want |onger?
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MR CLIZER Could we push it to 11:00?

JUDGE HATCHER: 11:00. Going once, going tw ce.

There's no objections. We will break until 11:00 a.m 11:00
a.m W are at recess and off the record.

(OFF THE RECORD.)

JUDGE HATCHER:  The hour of recess having
expired, let's go back on the record. Again, this is the
continuation of a Spire general rate case hearing. This is file
Nunber GR-2021-0108. This is Thursday, the forth day of our
evidentiary hearing. W are covering Issue 16, NCOL
carryforward. W have heard fromthe first two w tnesses, both
of Spire; M. Kuper, and M. Felsenthal. Now, we are comng
back for our; last two witnesses of the day.

First up M. Young of comm ssion Staff. Please
cone to the witness table.

JUDGE HATCHER: Thank you, M. Young. You were
already sworn earlier in this evidentiary hearing and that still
applies. | will tender you for exam nati on.

Ms. Myers.

M5. MYERS. Thank you, Judge. And Judge, if |
may confirm M. Young's rebuttal and surrebuttal testinonies,
Exhi bit 125 and 140 have already been offered and admtted. M
records show that they have.

JUDGE HATCHER | can confirmthat.

MATTHEW YOUNG, having been first duly sworn, testifies as
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fol | ows:
DI RECT EXAM NATI ON BY MS. MYERS:
Q | think, other than that, please just state you
nane for the record?
A My name is Matthew Young, Y-O-U NG
Q Thank you, M. Young.
MS. MYERS: And | tender M. Young for
Cross-exam nati on.
JUDGE HATCHER: Thank you. Let's go to the
Ofice --
MR CLIZER The OPCis clearly further apart
fromthe Conpany on this --
JUDGE HATCHER  kay.
MR CLIZER -- issue, so the Conpany should
have first cross.
JUDGE HATCHER:® M. Caro?
MR. CARC. No objections here.
CROSS- EXAM NATI ON BY MR CARO

Q M. Young, good norning.
A Good nor ni ng.
Q Qui ck question to you: How has the NOL issue

been handl ed in cases involving other Mssouri utilities?
A Simlar to this one. The NOL asset has been
included in the ADIT nunber rate base.
MR. CARC Thank you. No questions.
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JUDGE HATCHER: M. d i zer.
CROSS- EXAM NATI ON BY MR CLI ZER:

Q Good nor ni ng.
A Good nor ni ng.
Q Were you in the roomearlier when M. Fel senthal

was testifying?

A Yes, | was.
Q And M. Felsenthal -- | apologize to him | am
not sure if | -- probably several tines -- testified that

current income taxes are reduced for an NOL. Do you any recall
hi m saying that?

A | need to have -- | guess make a definition.
Wien | hear current income taxes, | think of the accrua
accounting income taxes. |If you're -- if we -- | think
M. Fel senthal was tal king about taxes payable, which the tax
return creation; is that correct?

Q | have no idea what he was tal king about. |
just wanted to confirmthat is what he said. But it doesn't
really matter. The record reflect itself. 1'mgoing to ask you
directly, in your calculation the current income taxes to be
included in rates in this case, was there a reduction for net

operating | oss?

A No. The net operating loss did not reduce
current or deferred income tax expense that | included in this
case.
Tl GER COURT REPORTI NG, LLC 639
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Q Thank you. M. Felsenthal -- I'mtrying ny best
-- also testified that the only difference between the one
private letter ruling that said no normalization violation had
occurred and all of the others was the fact that in that one PLR
the deferred tax anount was included in the current incone tax
amount. Do you recall that?
A Yes.
Q Wien you cal cul ate the current income tax anount
to be included in rates, is the deferred tax ampunt included in
t hat anount ?
A No.
MR CLIZER: What | am handing out, which | have
not premarked as a selection fromthe accounting schedul es as
di scussed earlier. |It's ny understanding that Staff intends to
offer these into the record, so | amnot asking it to be marked.
M5. MYERS. Judge, if | may. M. Cizer, howis
this different than the denonstrative Exhibit 102, | guess, is
what we are calling it.
MR CLIZER  Specifically, | have included
Schedule 1 as well, which is what I'mgoing to testify on. Not
testify, what |I'mgoing to question about.
M5. MYERS: So this is the Spire Mssouri |eve
versus Exhibit 102 is broken out to Spire East and Spire West?
MR CLIZER. No. You're absolutely correct.
Sorry. This is a top page of Schedule 11, which has the

TI GER COURT REPORTI NG LLC 640

WAV Tl GERCR. COM 573. 999. 2662




© o0 ~N oo o B~ w N

N O N I I S R e e S N N T i o e
g &5 W N P O © © N o O b w N kB O

GR-2021- 0108, Vol. X I1

conmbi ned conpany -- or has the Conpany on a conbined | eve
versus broken, which are subparts of Schedule 11. Again,
though, it's all taken from Staff's accounting schedul es.

MS. MYERS: | just wanted to be clear when you

said this was the sane docunent.

MR CLIZER Sorry. | did not nean that -- what

| said. What | neant to indicate was, again I'mgoing to be
relying on the fact that you will be introducing the accounting
schedul es and do not nmark this as an exhibit.
BY MR CLIZER

Q (kay. So turning to the second page of
Accounting Schedule 11, which as Ms. Myers, counsel for Staff,
identified is the conbined company. Can you indicate for ne
what the Nunber for total summary of current incone tax at Line
46 is under Colum E?

A | would quickly like to point out an error in
that schedule. The state income tax rate of 6.25 percent shoul d
be 4 percent. | conpared themto this 4 percent in the East and
West schedul es. That said, the current incone tax on Line 46
for the test year is 27 mllion and approximtely 40 mllion

marked up for the revenue requirenent.

Q Ckay. So for Colum B, which is Staff's
preferred rate of return, it's a 40,078, 6677

A Yes.

Q And if | turn to the back of the first page,

TI GER COURT REPORTI NG LLC
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Accounting Schedule 1 and | look at Line 7, Required current
incone tax, under C, which is that same percentage rate of
return fromcolum E on the other page, | see that it is the
exact same nunber. Correct?

A That's correct.

Q And that number has not been reduced by the
deferred incone taxes?

A. That nunber, that $40 million nunber is
calculated fromthe net income required, which of course cones
fromLine 1, original cost rate base. That rate base nunber
does have an offset for the NOL asset and deferred taxes.

Q Let's go back to the second page and confirm
that the amount at Line 47, Deferred income taxes is a negative
7,471,955, under Col um B?

A That's correct.

Q That amount has not been added to the
40, 078,667, which is included at Lines 46, Colum E of

Accounting Schedule 11?

A Correct.

Q And Line 6, Income tax requirement Schedule C
-- or Line -- Colum C of Schedule 17?

A Again, the deferred tax expense woul d be

included in Line 4 and that incone available factors into Line
7, required current inconme tax.

Q ['msorry. You're saying it would be included
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in current income tax available? Line 8, is that what your

argunent is?

A It would be the --
Q The deferred --
A -- deferred taxes would not be -- the deferred

taxes flows to the net incone available on Line 4, which
trickles down through the rest of the calculations.

Q So while the deferred tax is included in the net
i ncone available, it is not included in the calcul ation of the

actual tax amount?

A The actual tax anount? Could you define that a
little for the --
Q At Line 6 is the income tax requirenment. The

nunbers conputing the inconme tax requirenent are the sum of
seven, eight, and nine. Correct?

A So the incone tax requirenent is summed up on
Line 9. It is Line 7 mnus Line 8.

Q Sorry. It's Line 7 mnus Line 8, plus Line 9
equals Line 10; is that correct?

A No. Line 7 mnus Line 8 equals Line 9.

Q | see. And neither Line 7 nor 8 include
deferred income taxes? Let ne rephrase that. Neither Line 7

nor Line 8 have been reduced by deferred i ncome taxes?

A That's correct.
Q So the amount included to pay current incone tax
Tl GER COURT REPORTI NG, LLC 643
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-- sorry. The about included to pay taxes, which are being
deferred is included in Line 7 and 8?

A Coul d you repeat that?

Q The anmount necessary to pay the deferred income
taxes is included in Lines 7 and 8?

A Yes. W would include in the revenue
requi renent an anount to pay deferred incone taxes.

Q So the anmobunt to pay deferred incone taxes is
included in the calculation of current income taxes?

A Yes.

Q All right. Wre you in the roomwhen | was
di scussing -- when | was crossing M. Kuper?

A Yes, | was.

Q All right. D d you hear M. Kuper state the
position that all current income taxes should be considered
deferred incone taxes?

A And again | have a twist on the definition. |
woul d agree that all income tax payable that produced by the tax
returns should be -- could be counted at deferred income taxes.

Q Are you currently in the calculation of these

taxes including all current incone taxes as deferred incone

t axes?
A No. That is not how the EMS schedule --
Q That is not how the EMS schedul e works. Right?
A That's right.
TI GER COURT REPORTI NG LLC 644
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Q Let's turned back to that Schedule 11. What is
the amount at Line 48, Deferred incone taxes, neant to
represent?

A That is nmeant to represent the deferred incone
taxes that relate to accel erated depreciation.

Q So the tax book timng difference rel ated
depreciation, the amount that is put into ADIT is represented on
that Line 48 of this schedul e?

A | don't think the lines on this -- Line 48 of
this schedul e or any schedul es factor into how the Conpany book
their ADIT.

Q You woul d agree with me that that anount
represents the book tax timng difference that creates ADI T?

A Wth respect to accel erated depreciation, yes.

Q This is the deferred taxes which are accunul ated
in ADIT. Correct?

A No. This is our ratemaking deferred taxes. The
ADIT that's in rate base cones fromthe Conpany's bal ance sheet.

Q You woul d agree with me that the amount that's
booked into this account is substantially |ess than the anount
in current incone taxes?

A Yes.

Q Is it Staff's understanding that the Conpany has
$40 million, roughly, in book tax timng depreciation

differences related to -- book tax timng depreciation related
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deferred taxes?

A No, | don't think that is accurate.

Q It is safe to say based on this schedul e that
Staff has effectively calculated that the Conpany woul d be
payi ng sonewhere in in the range of $32 mllion in incone tax
after taking the book tax timng rel ated depreciation
differences into account?

A For ratenmaking purposes, that's the nunber we
came up with after a select nunber of tax timng differences
i ncluding depreciation. Well, let ne back out. After a select
nunber of tax timng differences were flowed through the
custoners, with the exception of the accelerated depreciation on

here, which does not flow through to custoners.

Q So the Conpany -- you are expecting the Conpany
to pay $32 nmillion, roughly, to the IRS?

A No.

Q And why not ?

A Because the federal governnment, when they set up

the Internal Revenue Code through the United States Congress and
maybe sone rules pronul gated by the IRS, they intended for these
timng differences to create cash flows to conpanies so they
could retain it and reinvest in the Conpany.

Q So you expect that all deductions the Conmpany
are going to take are related to book tax timng differences?

A Yes.
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Q Even though you've only included 8 mllion in
this line?
A Yes. That is just the timng difference that

relates to accunul ated depreciations. There are many other
timng differences that are on Spire's tax returns.
Q I's Spire's net operating |loss carryforward
currently increasing or decreasing?
A I ncreasi ng.
MR CLIZER. Al right. Thank you. No further

Cr 0Ss.
JUDGE HATCHER: Thank you, M. Cizer
Again, | wll ask for conm ssioner questions.
And a quick rem nder to unmute yourself. [If you are on a phone

it's *6. Are there any conm ssioner questions for Staff Wtness
Young on net operating loss carryforward? | don't hear any. |
do have a coupl e questi ons.
QUESTI ONS BY JUDGE HATCHER:

Q M. Young, | found your exchange with M. dize
| think enlightening. 1'mgoing to lay you out what | believe |
| earned and | want to ask you to either verify or tell me where

my m stakes are. Ckay?

A Ckay.
Q This mght be best if | just run through the
whole list and then we'll cone back and visit. |'ve jotted down

some notes so hopefully | won't get lost. The Conpany, Spire,

r
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has a round nunmber $7 million in book tax differences. W mark
those down in the deferred income taxes colum that M. Qi zer
was tal ki ng about. Because of the book tax differences, that
creates an overall net operating |oss situation. That net
operating |l oss situation nmeans that the Conpany pays no taxes.
Every tine they file for taxes they say IRS, we have all of

t hese deductions we haven't taken yet. The IRS says, you are
right, we will balance out the nunbers but you do not owe us a
check.

In the meantine, here is $40 mllion coming in
fromcustonmers that is not being paid to the IRS because of that
net operating | oss and those deductions. However, the taxes
will be owed at some point in the future because the taxes
aren't officially owed or excused from being paid on until Spire
makes a tax filing. |'msure there is an official word for it.

So we have to two wins for Spire. W have the
congressionally enacted tax timng differences, the Conpany gets
use of the nmoney in the interimuntil it has to pay. | would
think about it as an escrow account in ny rather uneducated
manner. The second bonus win for Spire is that they have a net
operating loss. So the way that the rules are set up they're
going to just keep that escrow noney until they actually do
finally have to pay taxes. Because they haven't filed their tax
return yet, that is why the deferred inconme taxes only includes

the book timng differences for whatever time period while the
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$40 million continues to accrue, period.

Pl ease correct where I am wong?

A | wll do my best. | agree with alnost all of
t hat .

Q Ckay. Good.

A Except for the 8 mllion of deferred taxes only

relates to the tax timng difference for depreciation. There
are several, many, too many to list, tax timng differences that
are not reflected in that $8 mllion. And you're right, the --
Spire collects noney through rates for taxes they don't have to
pay yet. You are correct. They will be paid in the future
according to tax theory. The timng differences will reverse as
| ong as they are tenporary.

The second win, the NOL, exists because when
t axabl e i ncone goes negative, the IRSisn't going to wite a
check to Spire. They're just going to say, Keep track of it and
you can use that noney in the future. Gkay. It's -- the NOL
asset isn't sone additional advantage to Spire. It is just a
recor dkeepi ng nechani smfor tax deductions that aren't used.

So | guess to take it one step further, the ADIT
that we have put into rate base represents the amount of cash
Spire has avoi ded paying the IRS. The NOL asset is a critical
component of that calculation. They are tied together

Q Does Spire's filing of its tax return have any

implication in this discussion?
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A No. We don't attenpt to re-create the tax
return. We -- there are --

Q | mean the timng. | alluded to perhaps the
reason that the $40 million isn't just sinply accounted for in
deferred income taxes. AmIl -- is it because this year's tax
return of Spire's hasn't been filed yes so legally we view the
tax liability as still a possibility up until April 15th or
whenever corporate taxes get filed?

A No. | don't think Staff has any expectation
that Spire is going to wite a check.

Q Ckay. Then | am hearing that there's two rules
at odds. The IRS normalization rule that Spire and Staff are
saying, W are follow ng and we account for income taxes and put
it into our fornula. And we have a rule that says, W figure
out our rate of recovery based on expenses known and occurring
during the test year.

How do you square those two rules with the fact
situation that Spire has not paid taxes in the test year. |
know that | didn't identifying income versus sone of the others,
but for our purposes?

A Ckay. | think that it goes back to the
government's intent to provide a cash flow for the Conpany to
reinvest in its operations, regulated and non-regulated. And so
here at the ratenmaking level to flow through all tax benefits to

custoners imediately would be to circunvent that concept. So
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we choose to normalize a |ot of tenporary differences with the
understanding that they will reverse over tinme.

Q I's this case unique in that all things washing
out over tine A includes a |onger period of tine than perhaps
Staff has experienced or seen before or the Conm ssion has seen
before and a | arger about noney? |Is that what makes this unique
or is this happening nore and nore due to the |leftover inpacts
of the 2017 Tax Cut and Jobs Act?

A Ful | disclosure | haven't done a |lot of research
on the subject but ny initial reactionis that is a conmon
situation that started at |east with bonus appreciation several
years ago. And once that stopped, there is still accelerated
depreciation Spire can claimand it's doing a |ot of capital
i nvestment as we all know. As far as this case's uniqueness,
since that -- the bonus depreciation has started generating net
operating |osses, this is not a unique situation at |east since
that tine.

Q I just want to restate what you just said. The
2017 Tax Cut and Jobs Act, which gave businesses bonus or
accel erated appreciation in order to achieve certain policy
goal s, which included econom c devel opnent and use of that
accel erated depreciation, that free loan fund to the Conpany,
that that did generate economic activity on the behalf -- on
behal f of for our purposes, utility conpanies, and sone of those

utility conpani es took advantage of that bonus and accel erated
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depreciation so much so that they now have a large -- | don't
want to say accunulated -- they have a | arge bal ance of -- help
me out.

A Accumul at ed deferred income taxes.

Q All right. Gkay. So they have a |arge bal ance

and that is unique because of that 2017 Act?

A | don"t think that 2017 Act created -- |'m
sorry. You were going for a |arge bal ance of net operating |oss
carryforward, so | think -- | don't think the 2017 Act is
responsi bl e for the balance of the NOLCs because Spire has been
generating an NOL since fiscal year 2014, | think. That was
brought about by prior legislation creating bonus depreciation
maybe in 2001/2012 time frame.

JUDGE HATCHER: That's all the questions | have.
Thank you. Not excused yet. Because | asked questions, we have
recross. Somebody raise their hand and remnd me of where we're
at .

Thank you, M. Caro.

MR CARO. | don't believe | have any questions.
Thank you.

JUDGE HATCHER:® M. di zer.

MR CLIZER: Thank you, Your Honor.
RECROSS EXAM NATI ON BY MR CLI ZER

Q Wen you started off and the Judge was wal ki ng

t hrough how he understood this, | think we came to a head. This
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| believe is the critical part to understanding at |east our
argunents. The $40 million that the Conpany is collecting in

i ncome taxes, is that amount being -- is the ADIT reducing rate
base being increased by a dollar for dollar by that 40 mllion?

A No.

Q No. There is an anount of noney that is being
col l ected by the Conpany that is not being used to reduce rate
base. Sorry. There is an amount of noney collected by the
Company that is not paid to a taxing authority which is also not
being used to reduce rate base?

A Correct. That's not paid to a taxing authority
and sonmething else is used to reduce rate base.

Q So sone part of 40 mllion is not being put into
ADI T?

A | don't think there is any |link between the 40
mllion and ADIT.

Q The anount of noney that the Conpany is
collecting, but not remtting, that is supposed to be the
interest-free loan that is the basis of ADIT, is it not?

A No. The 40 million, | nean, it's income tax
expense collected fromcustoms but the ADIT we put in rate base
comes fromtax returns which flows through to the bal ance sheet
of the Conpany.

Q And that seven and a half mllion, that reduces

rate base because it is considered an interest-free | oan
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Ri ght ?

A Correct.

Q I[t's an interest-free | oan because the |RS
doesn't require the Conpany to pay taxes immediately. It allows
themto hold onto the tax noney that they collect from

customers. Correct?

A Correct.
Q (kay. So the Conpany is currently collecting 40
mllion. 1Is not remtting any of it and there's some portion of

that that isn't currently being tracked in any mechani snf?

A | woul d agree with you except the description of
the noney that goes into ADIT.

Q | don't know if that was the question | asked so

let me try this again.

A kay.

Q The Conpany is currently collecting $40 million
and not remtting all of it -- not remtting any of it to the
| RS?

A Correct.

Q And sone portion of that is not reducing rate
base?

A | guess | just don't followthe question. It is

an expense and --
Q What happens to the $40 mIlion the Conpany
collects an doesn't remt to the IRS? What does the Conpany do
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withit?
A. It collects it as a revenue and | don't -- |

woul d be surprised if they earmark it for any specific purpose.

Q It's just cash to the Conpany?

A Correct.

Q So customers are currently paying $40 nmillion in
cash to the Conpany?

A Well, these accounting schedul es have 40
mllion. 1 don't know what they are currently paying.

Q Fai r enough.

A Yeah.

Q If these accounting schedul es are approved, the
Company will be just collecting 40 mllion in cash?

A Correct.

Q And sone amount woul d be reducing -- well,
somewhere there is an anount of ADIT reducing rate base that is
| ess than 40 mllion?

A See, | don't know how the 40 mllion is related
to the ADIT in rate base.

Q I's the anount of ADIT |ess than 40 mllion?

A No.

Q The anount of accunul ated deferred incone tax
reducing rate base?

A In rate base we have approximtely 286 mllion,
| believe.
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Q How much is that ADIT being increased in this
case?

A From when?

Q For the test period.

A | don't renenber the -- the change in the ADIT

bal ance during the test period.

Q I's the change in the ADIT balance -- is the
change in the ADIT balance for the test period, the anmount
related to this case, is that greater or |less than the 40
mllion?

A | don't know what the changes. | don't know.

Q And you don't know how much Staff has included
inits case as change for AD T?

A | do know at a point in tine, at Decenber 31st
it was approximately $296 mllion, but the $40 mllion is an
annual expense. They're different things.

Q | am aski ng about the amount that was increased
for this. Not the amount that was accunul ated on their books.
| ' m aski ng about the amount of ADIT that was increased for this
case.

MR, APLINGTON:  (nj ection; ask and answered
several times.

MR CLIZER Unless the answer is | don't know,
it hasn't been answered.

JUDGE HATCHER: | thought the answer was, |
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don't know. M. Young is that your answer?
THE WTNESS: That is ny answer.
BY MR CLI ZER:
Q How does the seven and half-mllion included i
deferred income taxes on this schedule figure into ADI T?
A Again, this is a ratenmaking nunber. |t doesn'
flowto ADIT on the books. [It's -- the ratemaking, our
schedul es do not -- are not the basis of their accounting
system
Q Al right. Final question -- well, | shoul dn’
say that. |If there is an amount of noney which is included in
rates to pay taxes that is not being remtted and is not also
being added to ADIT, is it possible to track that amount?
A Prospectively you coul d probably track the
anount they collect fromcustonmers against -- and conpare that
agai nst the amount they pay to the IRS. But again, these
schedul es for ratemaki ng purposes are not relative or rel evant
to the tax returns.
MR. CLIZER  Thank you. No further questions.
JUDGE HATCHER:  Redirect.
MS. MYERS. Thank you, Judge.

REDI RECT EXAM NATI ON BY Ms. MYERS:

Q M. Young, are you aware of other M ssouri
utilities in general realizing that operating | osses due to

bonus appreci ation?

n

t

t
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A [t's ny understanding that nearly all of them
had an net operating |osses for bonus appreciation, the |arge
utilities |I should say.

Q And the Judge asked you several questions about
timng differences also about wins for Spire. Wuld the win for
custonmers be the rate base offset of ADIT?

A That's correct. That gives the custoners credit

for funds they provided for taxes that don't get sent out from

Spire.

Q And approxi mately what is the rate base offset?
Do you know?

A In our direct case | believe it was around $280
mllion.

Q And just roughly, at an 8 percent rate of

return, woul d that benefit customers by $30-$32 nmillion per
year ?

A Yes.

Q And again, you may have answered this question
but | still think it is worth trying to clarify. So M. dizer
had asked you about the ADIT balance. Is ADIT neasured at a

point in tine?

A Yes, it is.

Q And tax expense, is that an annual amount?

A That's correct.

Q Ckay. And so neasuring ADIT at a specific point
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in time and neasuring tax expense in an annual amount is that
the correct nethodol ogy for ratemaking purposes?

A It is. Expense and rate base are two separate
t hi ngs's.

MS. MYERS. Thank you, M. Young.

| have no further questions, Judge.

JUDGE HATCHER: Thank you, M. Young. You are
excused fromthe witness stand. Wuld you pl ease stick around
for the next 30 mnutes, just in case.

THE WTNESS: It will be ny pleasure.

JUDGE HATCHER® M. Riley. M. Riley, as |
recall you have already been sworn. This is just to rem nd you
that that is still applicable. | did confirmthat we have
admtted Exhibits 209, 210, 211 public and 211 confidential, the
various testinmonies of M. R |ey.

M. Cizer, your W tness.

MR CLIZER | tender the witness for cross.

JUDGE HATCHER: Counsel, Mers.

MS. MYERS: No questions, Judge.

JUDGE HATCHER: M. Caro.

MR. CARO. No questions.

JUDGE HATCHER  Are there any conm ssi oner
questions? The Judge has a question.

JOHN RILEY, having first been duly sworn, testifies as follows:

QUESTI ONS BY JUDGE HATCHER
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Q Do you agree with Spire's position that at sone
point in tine they'Il have to pay taxes again? They will have
t axes due?

A At some point in time, they nay pay taxes again

as M. Kuper pointed out possible legislation and that sort of
thing. However, at the rate of accunulation of net operating
| osses they won't pay taxes in the near future.

Q The noney technically belongs to the federa
government. The 40 million that we have been discussing. It's
their noney. |It's incone tax nmoney and Spire is allowed to hold
onto it until their tax return indicates otherw se?

A Al'l things being equal, the income tax expense
built into the case represents an anount that should be owed the
US gover nnent.

Q So why does the Ofice of the Public Counsel
what is its concerned with noney that belongs to the federa
government. The federal government has said, okay, you can keep
it for a while and we will square up later. Can you tell ne
what the O fice's concern is?

A Well, | won't necessarily agree that it is
entirely going to be the US governnent's noney. It is earmarked
as income tax expense. Now, my argunment is that the IRS
requires Staff to calculate that incone tax and include it in
the case and it is not being paid to the federal government.

Sone of it may never be paid to the federal government. | nean,
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that's -- we are looking into the future. | just contend that

if you are going to include something Iike a net operation |oss
but disregard the fact that income taxes are built into the case
and are not being paid, it may never be paid. They're certainly
not going to be pain in the future. That somehow you need to

of fset that nunber because that nunber is required by the IRS,
that income tax expense and it's not being paid.

Q s this situation unique because of the length
of time that Spire mght be an NOL situation or could it be
uni que due to the anount of dollars at issue?

A It's unique -- we would not be having this
argument if we did not have a net operating loss. So if they
were actually paying taxes we are not going to be here for this.
[t's only unique because of the net operating loss if that

answers your question.

Q Do you disagree with M. Young when he said, |
think it was many, large utility conpanies would be in this NOL
position?

A No, | don't disagree. The last tinme | had

| ooked at Ameren, they may now, but when | | ooked they weren't
I ncluding any net operating loss in their -- the calcul ations.
KCPL, I've argued against their net operating | oss back in 2018
and there is a small anount in Liberty. | haven't -- they just
filed a case, but | haven't checked on that. But yeah, large

conpani es have net operating losses. | don't argue against the

TI GER COURT REPORTI NG LLC 661
WAV TI GERCR. COM  573. 999. 2662




© o0 N oo o B~ w N

[ S S e \ N S T \C R et ot N e T e B o B e T o B o S o
a A W N PP O © 00 N OO OB~ W N+, O

GR-2021- 0108, Vol. X I1

net operating loss itself. | only argue there's things to take
care of. | nean, as the argument goes with the net operating
| oss you don't get to fully -- use of your interest-free noney

and ny argument is there is some noney there that's not getting
spent, called on by the IRS to be there, not necessarily theirs.
But it is called there to be there and | think that shoul d
reflect against it.

Q Are you advocating for a -- some type of a
refund of the noney to the custoners or a noncollection or are
you advocating for an accounting treatnent?

A If | read you right there, | would be thinking
an accounting treatnent because | would offset the NOL that is
included in rate base, which is increasing rate base and | woul d
offset that. So it is really an accounting treatment.

Q | am not an accountant, if that is not obvious.
To slowy go one step further, Spire would still be collecting,
but on their books it would show a liability? It would show
sonmething on the other side to balance that so that it is does
not going into ratenmaking. |'mout of ny depth.

A That's all right. Spire's books are nore than
likely completely different than what we are doing in rates as
M. Young pointed out and | believe M. Kuper pointed out that
the income tax expense that we are arguing about is actually
just revenues. It is an inclusion into rates. W call it

i ncone tax expense and as far as | know on their books they're
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calling it just revenue, income. So | kind of lost track here.
| don't remenber the question so much now, but is not
necessarily -- ratemaking is not necessarily in line with their
books.
Q Wul d you agree that they and the federa
government are keeping track somewhere? That's not the issue?
A Not keeping track of -- not necessarily keeping

track of how incone tax expense is built into rates.

Q Ckay. That's the difference.

A They are keeping track of how much --

Q They are keeping track --

A -- they net.

Q -- on the tax side. And you are saying on the

ratemaki ng side. GOkay. Thank you.

JUDGE HATCHER: | am finished with my questions.

That does trigger recross examnation. | believe we go first to
Counsel or Myers.

MS5. MYERS: No questions, Judge. Thank you.

JUDGE HATCHER: M. Caro.

MR CAROC. No questions.

JUDGE HATCHER: M. di zer.

MR CLIZER  Thank you
REDI RECT EXAM NATION MR. CLI ZER

Q "mgoing try to do this in reverse order, the

Bench's questions, so let's start with that accounting

TI GER COURT REPORTI NG LLC
WAV TI GERCR. COM  573. 999. 2662

663



© o0 ~N oo o B~ w N

N O N I I S R e e S N N T i o e
g &5 W N P O © © N o O b w N kB O

GR-2021- 0108, Vol. X I1

treatnment. Just to reaffirmwhat you said in response to the
Judge, Spire's tax treatment is different than how things are
handled in the ratemaking world. Right?

A Yes, that's correct.

Q And that kind of helps explain a |ot of the
confusion we've heard today fromvarious people?

A Well, yes. Well, discussing what they do on
their income taxes and what we are doing in ratemaking is
turning out to be quite different.

Q The Judge asked you about a question -- | think
it actually nmore of a statement that M. Young has said about
having raised this issue for other utilities. Do you recall
t hat ?

A Yes, sir.

Q Have you raised this -- | mean, you answered you
have raised this issue with other utilities. Right?

A Yes, sir. | filed testinmony in a KCPL case.
And in fact, | think I filed this a nunber of tines but this is
the only tine | ever got to sit here and discuss it.

Q That's was going to be ny next question. Al
the other cases you've raised this issue have settled or
stipulated or something. This is the first tine you' ve actually

been able present the argunent. Right?

A This argument, vyes.
Q And let's be clear, an NOL, that is not unique
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toutilities, isit?

A No. NOLs as M. Young put it, you know, it is
product of legislation to stinulate investnment and that runs
true for nost any conpany, especially conpanies that are
capital -intensive.

Q Your argunent is based on the ratenaking nature

A That's true because what you have in ratemaking
isalittle different than what is going on in generally the
private industry. |s that ratenmaking -- the Conmi ssion when
this is all settled is going to come up with -- | tell you what.
Let me look at it this way. Wen the Conmi ssion cones up with
all of the issues and everything, there's going to be an incone
amount set out for the Conpany. Let's just call it 20 bucks.

The Conmi ssion cones out and says, okay, Spire
gets $20. That is their net income. That's what they -- and
then what the Conm ssion does after that is they say, Staff
figure ne up inconme tax expense on the 20 bucks. So let's just
say for the sake of argument that they come up with $3. So
we've got $20 in income and they get to keep that $20. \Wereas,
they come up with incone tax expense to go with at to cover it
so that Spire is always made whole on their $20. So they got
three bucks. Now, for sake of argument $1 of this is going to
be deferred income tax and they still got two bucks sitting here
that isn't getting spent, but they still get their profit and

they still get this $2. This we have a earnmarked for deferred

a

?
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incone tax. |It's an accrual that goes on.
Now, with a conpany, say, GE or sonebody, if
t hey make 20 bucks and they owe got taxes it cones out of the 20
bucks. It doesn't come out of this three, it comes out of here
(indicating). They've got deferred taxes. They're built into
the $20. That's they're interest-free noney. However, the
interest-free noney that | amarguing about is the income tax
built in over and above this, and it's right here (indicating).
It's not getting spent to the federal government, but the IRS
says you've got to conpute it. So it is done.
| nmean, | don't take issue with the fact that

the IRS has done that. |It's just that | believe that this needs
to be recogni zed against other IRS things |ike net operating
| oss. So what we have is sonething over and above what ot her
conpani es get to ever experience because they only get the 20
whereas a ratemaking -- and |I'mnot arguing with the ratemaking
procedure either. It is just a fact that we got $3 and we got
$20 and sonmewhere along the way, we have to recognize that $3,
at least two of it in ny argument. $2 of it is interest-free
money. It is just sitting out there and it's out there every
year.

Q It's interest-free noney that the Conpany is
col l ecting but not recording?

A Exactly. It is not a rate base item It is an

expense and it occurs. It's set in rates every year and it just
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goes down the line until Spire cones back in for another rate
case and they reconpute the taxes. In this case it's 40
mllion. W're going to have 40 mllion this year. W're have
40 billion next year and 40 mllion the year after that. That's
$120 mllion sitting out there that nobody's -- nobody's -- |
nmean, the ratepayers are not seeing incone taxes paid of it but
It is earmarked for incone taxes. So it's -- you know, it's --
it's free noney.
| mean, it's -- actually, you know, we call it

deferred and M. Kuper had mentioned it and | believe that he
said that current incone taxes are all deferred. | believe they
are too. That is ny whole contention is that this noney is not
necessarily going to pay taxes down the road. |It's certainly
not going to pay them anytime soon.

Q So your position is the NOL should be deferring
-- should -- sorry -- be offset by that deferred incone tax, the
$2 in your exanple, and not the ADIT that's on the Conpany's
books?

A Yes. That is an accurate statenent.

Q And in the alternative, you would say well the

Commi ssi on shoul d order the tracking of that $27?

A Yes. They can do that. That was brought up by
M. Young and it certainly is a viable option. | had not
t hought about it before but if you do a tracker, | still believe

that offsetting the NOL is the way to go. But if the Conm ssion
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t hi nks maybe a tracker is position -- that brings up sone
interesting points is that a tractor woul d probably not be under
the IRS s decision-making in a private letter ruling. Trackers
are trackers. So if you set something up for the $40 nillion
for each year and put a tracker on that and nake a deci si on down
the road that it needs to offset rate base, that is probably not
an I RS thing.

Q So tacking on to that, no risk of a
normal i zation viol ation whatsoever if you go with a tracker?

A Yeah. That is ny -- that would be ny
understanding as to what the IRS usually does and what
rat emaki ng usual Iy does.

Q Do you think there is a risk of normalization
violation if you just offset the NOL by the amount of deferred
I ncome taxes that you are referring to?

A Well, it's interesting. You know, when -- you
know when the phrase normalization violation's been nmentioned
here today | alnmost feel Iike the lights ought to dim It is
just so scary. M gosh we're going to have a nornmalization
violation. W aren't going to have a normalization violation.
Even if you take our argunent and look at it and go, yes, we're
going to offset this NOL with this extra nmoney, Spire is going
to gotothe IRS and ask if it is okay. And | think it is, but
if the IRS -- you know, if you ever tried to figure out the IRS,

if they say it isn't then they' re going to come back here and
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the Comm ssion is going to change it. There's -- even if they
say it is a violation you just fix it. Nobody is going to slap
t hem on hand and say, You don't get your accel erated
depreciation anynore. They're just going to say you need to fix
that and that is what will happen. The way | look at it, which
| don't think the IRS has ever had the question posed to them |
don't think it is a violation.

If on the other hand, the Conm ssion goes ahead
and does what | suggest and the |IRS cones back and says that it
is aviolation, it will just be changed. The specter of death
is not going to walk in and kill Spire Incorporated. It's just
not going to happen. It is not an end-all thing if the decision
I's contradictory to what the |IRS says.

MR CLIZER No further redirect. Thank you.

JUDGE HATCHER: Thank you, M. Riley, you are
excused.

THE WTNESS: Do | need to be here for cash
wor ki ng capital ?

JUDGE HATCHER: | have asked and we do not have
any questions.

THE W TNESS: Thank you

JUDGE HATCHER W are w nding down the hearing
for Thursday. | note that it is 12:01. | intend to conclude
Thursday's hearing in the next two mnutes, so just a rem nder

I f anybody has sone announcenments. We wi |l begin again tonorrow
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at 9:00 a.m | have not heard further fromany parties, so |
will be preparing for two issues. The first --

MR APLI NGTON:  Your Honor?

JUDGE HATCHER  Yes, sir.

MR. APLINGTON: | believe we have reached an
agreenment that woul d al so resolve Issue Nunber 53, which is | ow
i ncome issues. M expectation is that a stipulation will be
filed in the case this afternoon for the Comm ssion's
consi deration |eaving only Issue 1, cost of capital for
tonorrow s schedule at 9:00 a. m

JUDCE HATCHER: Excellent. It seens everyone
agr ees.

MR. CARO. One other issue. Just for
clarification purposes, Your Honor, regarding the Exhibit Nunber
50, which were the list of the PLRs, we will also include the
PLRs cited in M. Felsenthal's testinony in addition to the
seven we nentioned and | think that includes the ones you
brought to our attention.

JUDGE HATCHER:  Excel lent. Thank you

MR. CARO Thank you.

JUDGE HATCHER: We are in recess until tonorrow
-- yes, ma' anf

M5. MYERS: Sorry, Judge, to delay. Quickly,
Staff Exhibit 102, which has been referenced, if no party

objects Staff could offer that to be admtted right now i nstead
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of waiting until tonorrow just so no m stakes are had.

(WHEREIN;, Staff Exhibit 102 was offered into
evi dence.)

JUDGE HATCHER: We will take both questions at
once. Does party object to taking it out of order and does
anybody object to it?

MR. CLIZER: For the record, 102 would be the --

JUDGE HATCHER:  Schedul es.

M5. MYERS. |s the full Staff accounting
schedul es, not just the --

MR CLIZER Right. | just wanted to make sure
that for the record --

MS. MYERS. Yeah. Full Staff --

MR CLIZER -- it is the full Staff accounting
schedul es?

M5. MYERS. Yes.

MR- CLIZER Yes. | have no objection.

MR, APLINGTON: No objection

JUDGE HATCHER: It's unaninous. It is admtted
onto the hearing record.

(WHEREI' N, Staff Exhibit 102 was received into
evi dence.)

JUDGE HATCHER: We are in recess until tonorrow
at 9:00 a.m and we're off the record.

(OFF THE RECORD.)
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CERTI FI CATE OF REPORTER

|, Lisa M Banks, CCRwithin and for the State
of Mssouri, do hereby certify that the w tness whose
testi nony appears in the foregoing hearing was duly
sworn; that the testinony of said witness was taken by ne
to the best of my ability and thereafter reduced to
typewiting under nmy direction; that | am neither counsel
for, related to, nor enployed by any of the parties to
the action in which this hearing was taken, and further,
that | amnot a relative or enployee of any attorney or
counsel enployed by the parties thereto, nor financially

or otherwise interested in the outcome of the action.

AL ek £

Lisa M Banks, CCR No. 1081
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