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I.
Introduction and Procedural History

On June 18, 2004, Atmos Energy Corporation (Atmos or Company) filed an Application with the Missouri Public Service Commission (Commission) for authority to acquire the assets and business of TXU Gas Company, and to take all other actions reasonably necessary to effectuate said transaction (Transaction). The Application provided specific information regarding Atmos and TXU Gas Company.  


The Application states that:

Atmos is a public utility involved in the distribution, transportation and sale of natural gas in numerous cities, towns and communities in Missouri, Texas, Louisiana, Kentucky, Colorado, Kansas, Illinois, Iowa, Tennessee, Georgia, Mississippi and Virginia.  In total, Atmos provides natural gas service to approximately 1.7 million retail customers.    
(Application at 2).

The Application further states that TXU Gas Company is:
. . . a corporation duly organized and existing under the laws of the State of Texas having its principal office and place of business at Energy Plaza, 1601 Bryan, Street, Dallas Texas 75201.  TXU Gas Company…, a Texas corporation, is a wholly-owned subsidiary of TXU and is engaged in the transmission and distribution of natural gas at retail to approximately 1.5 million customers in Texas, subject to the jurisdiction of the Railroad Commission of Texas.  TXU Gas also owns an intrastate pipeline system consisting of approximately 1,800 miles of transmission pipeline in Texas and 5 natural gas reservoirs connected to the pipeline with a working capacity of approximately 39 Bcf.  
(Application at 2).  


The Application, in paragraph 5, describes the details of how Atmos is acquiring the business of TXU Gas Company (Application at 2-3).  The purchase price is $1.925 billion and will be accomplished through a combination of short-term debt (approximately $1.68 billion) and common equity (approximately $245 million) (Application at 2-3).  


On July 29, 2004, the Commission issued its Order Setting Prehearing Conference, which scheduled a prehearing conference for August 19, 2004.  A prehearing conference was held on August 19, 2004, as scheduled.


The Parties engaged in various discovery and discussions, and as a consequence, the signatory Parties reached agreement in the form of the Unanimous Stipulation and Agreement (Unanimous Stipulation), filed on September 14, 2004, to resolve all issues in this case.


The public utility commissions of two states have approved certain aspects of this transaction, Iowa and Virginia.  The order from Iowa is attached hereto as Attachment 1 and the order from Virginia is attached hereto as Attachment 2.  At the outset, Staff notes that the Company is proposing to, in essence, double its existing size.  The acquisition far exceeds any merger or acquisition Atmos has implemented to date.  TXU Gas Company is heavily concentrated in major metropolitan areas in Texas and will present a major challenge in terms of implementation and transition issues. 
II.     
Legal Issues  
1.
Standard for approval
Staff has evaluated this proposal based on the standard for approval that the transaction is “not detrimental to the public interest.”  In establishing this standard, the Supreme Court recognized that one of the most important functions of the Public Service Commission is to balance competing interests.  The Court noted:

To prevent injury to the public, in the clashing of private interests with the public good in the operation of public utilities, is one of the most important functions of Public Service Commissions.  It is not their province to insist that the public shall be benefited, as a condition to change of ownership, but their duty is to see that no such change shall be made as would work to the public detriment.  In the public interest, in such cases, can reasonably mean no more than “not detrimental to the public.”
State ex.rel. City of St. Louis v. Public Service Commision 335 Mo. 448, 73 S.W. 2d 393, 400 (Mo. 1934). 

In applying this standard to this proposed transaction, Staff examined the nature and level of the impact or effect that the proposed transaction might have on MGE’s Missouri customers.  The fundamental concern is that the public being served by MGE will not be adversely affected or harmed by this proposed transaction.  Southern Union Co. v. Missouri Pub. Serv. Com’n., 289 F.3d 503, 507 (8th Cir. 2002).

In the merger case involving KPL and KGE, which occurred in 1991, the Commission identified the “public” as Missouri ratepayers when it said: “[t]he Commission has also found that there is potential for a detrimental effect on Missouri ratepayers from the merger through increased A & G and capital costs…. .”  Case No. EM-91-213, In the Matter of the Application of The Kansas Power and Light Company, 1 Mo PSC 3d 150, 159 (Mo. 1991).
2.
Commission Jurisdiction
The Commission has jurisdiction under §393.190.2 RSMo 2000 to review certain acquisitions by Missouri gas corporations.  This section states that “no [gas] corporation shall directly or indirectly acquire the stocks or bonds of any other corporation engaged in the same or similar business, unless authorized to do so by the Commission.”
In a 2002 Eighth Circuit United States Court of Appeals decision, Southern Union had applied to this Commission for blanket authority to make acquisitions of other utilities, within certain limits, without obtaining any additional authorization from this Commission.  When the Commission determined that it did not have authority to issue such blanket authority, Southern Union challenged the Commission’s decision and sought to have this section of the Public Utility Law declared unconstitutional.  Southern Union Co. v. Missouri Pub. Serv. Com’n, 289 F.3d 503, 507(8th Cir. 2002).  The Eighth Circuit decision agreed with the Commission and determined that the statute is constitutional. 
In so finding, the Court discussed the statute as requiring Southern Union, as a Missouri regulated utility, to obtain authority prior to acquiring the securities of another utility:
Southern Union is subject to the Commission's regulatory authority, see MO. REV. STAT. §§393.110 to 393.295, including the requirement in §393.190.2 that a regulated gas corporation must obtain the Commission's prior approval before acquiring the securities of another utility, whether or not the other utility operates in Missouri.
Southern Union Co. v. Missouri Pub. Serv. Com’n, 289 F.3d 503, 507(8th Cir. 2002).
This Eighth Circuit decision addresses the issue of the scope of the Commission’s jurisdiction.  The Eighth Circuit specifically explained that the Commission’s jurisdiction rests on the Commission’s statutory mandate to establish “just and reasonable” rates and because of that mandate the Commission needed to consider the potential impact of Southern Union’s investments in other companies:
The statute here at issue is part of Chapter 393 of the Missouri Statutes, which authorizes the Commission to establish “just and reasonable” rates for the local distribution of natural gas, electricity, water, and sewer services. Rate regulation is a complex process. A public utility’s investments in other companies can affect its regulated rate of return, if investment losses are allocated to the regulated business.  Transactions between affiliated utilities can present rate regulators with difficult issues of preferential treatment and cost allocation.  The abuses Congress identified in enacting the Public Utility Holding Company Act attest to the long-standing regulatory concern over interlocking ownership and management of public utilities.

Id. at 507-508.
These same concerns are present in this case.  Atmos’ acquisition of TXU Gas Company could affect its regulated rate of return, its cost of capital and investment losses that could be allocated to the regulated businesses.   
The Eighth Circuit further explained that while Southern Union’s acquisition activities (by analogy Atmos herein) may not be detrimental to the public interest it is appropriate for this Commission to have pre-approval authority:  
This concern does not mean that Southern Union's acquisition strategy is necessarily contrary to the public interest, but it tends to confirm the presumptive validity of Missouri regulating that strategy by requiring pre-acquisition approval.
Id. at 507.
III.
Negotiations and Basis for Unanimous Stipulation
Staff has worked diligently with Atmos to develop an agreement and conditions, has reviewed hundreds of documents and had several lengthy discussions with Atmos personnel.  Atmos has been particularly responsive to Staff’s requests for information on a timely basis. 
 Nevertheless, the Staff does not consider that this Unanimous Stipulation can completely insulate or protect Atmos’ Missouri customers from all potential negative impacts from this Transaction.  There are a number of reasons for this, including that the Staff cannot contemplate every possible event that could have an impact on Missouri ratepayers. 
Staff also relied on specific representations made by Atmos.  The most basic and essential Atmos representations were attached to the Unanimous Stipulation as Attachment A.  Atmos reviewed Attachment A to the Unanimous Stipulation and believes that these representations are true based upon its best information and efforts.  While Staff relied on other representations made by Atmos, the Commission should know the actual basic and essential representations made by Atmos and relied upon by Staff.  
The Unanimous Stipulation represents the Staff's best effort at this time to protect the public interest and Atmos customers from any detrimental impacts resulting from the acquisition of the TXU Gas Company.  In entering into this Unanimous Stipulation and Agreement, Staff worked in its fundamental role of balancing the interests of all Parties to this case.  The success of the Unanimous Stipulation depends on Atmos’ representations that it will not engage in any action that is or will be detrimental to its Missouri operations.  To the extent that Atmos operates contrary to this representation, detriments to its Missouri operations can occur.
IV.
Approval of the Transaction

As part of the Unanimous Stipulation, the Parties agreed that the Commission should issue its Order, subject to the conditions contained herein, authorizing Atmos to acquire the assets and business of TXU Gas Company, pursuant to the June 17, 2004 Agreement and Plan of Merger contained in Appendix 1 of the Application (Agreement).  The Parties also urged the Commission to issue its order approving the Transaction and this Unanimous Stipulation and Agreement at its earliest opportunity so as to be effective by October 1, 2004, if possible.  


On September 15, 2004, Atmos filed its Motion for Expedited Treatment and waiver of Ten-Day Period Between the Issue Date and Effective Date of the Order Approving Stipulation and Agreement.  This Motion accurately points out that all of the Parties to the Case either advocate for or do not oppose this Motion.  Staff notes that the Unanimous Stipulation also provides that in the event that the Transaction is not closed, then the Unanimous Stipulation shall be void and no Party shall be bound by any of the agreements or provisions thereof.  

V. Conditions of Approval  


Staff will discuss each of the Conditions contained in the Unanimous Stipulation.  

1.
Acquisition Premium

The Unanimous Stipulation provides that the amount of any asserted acquisition premium, defined in the Unanimous Stipulation as the amount of the total purchase price and transaction costs above net book value and asserted by Atmos to be $533,500,000, paid by Atmos in connection with the Transaction shall be treated below the line for ratemaking purposes in Missouri and not recovered in retail distribution rates.  The Unanimous Stipulation provides that Atmos cannot recover and cannot seek an acquisition premium as a result of the acquisition of  TXU Gas Company.  The Unanimous Stipulation further provides that Atmos shall not seek any asserted acquisition premium as being a “stranded cost” regardless of the terms of any legislation permitting the recovery of stranded cost from Missouri ratepayers.  

Under the Federal Energy Regulatory Commission's Uniform System of Accounts (FERC USOA), amounts paid above the existing book value of acquired utility plant are considered acquisition adjustments.  The FERC USOA does not allow acquisition adjustments to be recorded in plant accounts but has created special accounts where this amount is to be recorded.  In many state regulatory jurisdictions, including Missouri, acquisition adjustments have not been allowed direct rate recovery and are treated below the line for ratemaking purposes.  Atmos has asserted the acquisition premium in this case to be $533,500,000.  The subject of Acquisition Premium is found in the Unanimous Stipulation at pages 2-3.
2.
Severance Agreements and Retained Liabilities

Another Staff concern was Severance Agreements and Retained Liabilities because Atmos is obtaining a substantial number of employees from TXU Gas Company and certain liabilities as well.  The Unanimous Stipulation provides that the amount of any employee severance benefits for former TXU Gas Company employees shall be treated below the line for ratemaking purposes in Missouri and not recovered in retail distribution rates in Missouri (Unanimous Stipulation at 3).  Atmos further agreed to segregate all costs related to any employee severance payments made as a result of the TXU Gas Company acquisition. 


Furthermore, all amounts paid as a severance payment to an Atmos or former TXU Gas employee will not be subject to allocation for cost recovery in any rate case filed in Missouri.  Atmos will keep separate accounting records for severance payments which can be audited in the next Missouri rate case for compliance with this agreement.  Staff believes that the ability to review adequate documentation is essential for compliance with this condition.  


In addition, the amount of any liabilities retained by Atmos known at closing or resulting in the future from TXU Properties, including but not limited to Section 5.09 (Environmental Matters), Section 9.02 (Environmental Liabilities and Costs) and Section 9.03 (Other Limitations) of the Agreement shall be treated below the line for ratemaking purposes in Missouri and not recovered in retail distribution rates in Missouri.  Staff believes that this provides further protection for both the public interest and the Atmos Missouri ratepayers so that such costs are not borne by them. 

3.
Joint and Common Cost Allocations

In the Unanimous Stipulation, Atmos agreed that, for purposes of setting retail rates in its next general rate case in Missouri, total joint and common costs allocated to Missouri from Atmos shared services will not exceed $2.67 million.  This amount represents the average of the joint and common costs allocable to Atmos' Missouri operations from shared services in 2002 and 2003 (Unanimous Stipulation at 3).  While the acquisition of TXU Gas Company should result in less corporate allocations to Atmos’ Missouri operations, this specific commitment made by Atmos provides a ceiling on the level of corporate joint and common costs to Atmos’ Missouri operations that Atmos will seek in its next general rate case.  Atmos further agreed to make available to the Staff and the Public Counsel all books and records and employees and officers of Atmos and any affiliate, division or subsidiary of Atmos as provided under applicable law and Commission rules.  Atmos agrees that, in any Atmos-initiated general rate proceeding, it has the burden of proving the reasonableness of any allocated or assigned cost to the Missouri operations of Atmos. 


Further agreements provide substantial documentation of various aspects of Atmos’ corporate allocations including compliance with the Commission’s affiliate transactions rule.  Staff believes that these agreements are essential to resolve any concern that the allocation of corporate overhead costs to Atmos’ Missouri Operations will be consistent with the method and formulas used by Atmos to allocate costs to its other business units, ensure the provision of documentation to Staff to verify compliance with the Commission’s affiliate transactions rules and to ensure the provision of documentation in any future rate case regarding the reasonableness of cost allocations. 

4.
CUSTOMER SERVICE STANDARDS 


Atmos has a continuing reporting requirement regarding customer service performance measures and customer service operating procedures originally agreed to by Atmos, Staff and the Public Counsel in GM-2000-312 (Atmos merger with Associated Natural Gas Company)
.  In order to assist in making determinations regarding the level of service being provided to the customer, Atmos, Staff and Public Counsel established performance measures to measure some components of customer service for Atmos’ post-merged Missouri customers, including former ANG customers.  This Agreement also contained reporting requirements to enable the Staff and Public Counsel to monitor various other components of customer service following the closing of the Sale.


Atmos agreed to ensure that the data will continue to be provided to the Staff and Public Counsel as specified in GM-2000-312 and in GM-2002-295 (Atmos merger with Mississippi Valley Gas) with some exceptions as specified below.  The later case extended the reporting period for which the Company would provide customer service measurements to Staff and Public Counsel.  
Atmos agreed to various other conditions regarding customer service reporting.  While the conditions in the Unanimous Stipulation do not represent Staff’s approval of the present level of service being provided by Atmos to its Missouri customers, it provides substantial information regarding some important indices of customer service.  Atmos also agreed to inform Staff and Public Counsel of any plans to serve former TXU Gas customers from Atmos’ Amarillo Call Center before such plans are implemented.  Staff believes that this is an important matter since it would involve a substantial addition to the workload of Atmos’ Amarillo Call Center.  

5.
ADHERENCE TO MISSOURI RULES 


This Section of the Unanimous Stipulation (p. 5) provides that Atmos shall comply with all Missouri Commission rules, including the Affiliated Transactions Rule, 4 CSR 240-40.015, reporting requirements and other practices, and its filed and approved tariffs.  This paragraph 5 shall not be construed as a waiver of any rights or remedies available to Atmos under the law.  No conditions or agreements entered into between parties to this case shall restrict or limit Atmos’ compliance with Missouri Commission rules.    


In other words, Atmos is merely reiterating its obligations to follow all Commission Rules as required by law.  

6.
ASSUMPTION OF RISKS  


In the Unanimous Stipulation, Atmos agreed that it shall not include in its retail distribution rates charged to Missouri consumers any costs related to its execution risk of completing the purchase of the TXU Properties.  


In particular, the Unanimous Stipulation states:  

Atmos accepts the risks of the costs associated with obtaining funds to be used to make the acquisition.  Atmos represents that it has and shall continue to maintain the financial resources to protect Missouri consumers from the adverse consequences of these risks.  The parties to this agreement are not requesting the Commission to approve the steps that Atmos will use to implement this Transaction after the Commission approves the Transaction.  Atmos understands that there are risks associated with closing this Transaction after it receives Commission approval.  Atmos shall accept full responsibility of these risks.  The acquisition and sources of the monies needed to close this are beyond the scope of what the Commission is being asked to approve in this case.

(Unanimous Stipulation, paragraph 6, at p. 6-8).  


Staff believes that this condition regarding Assumption of Risks is important because Atmos clearly states its understanding and assumption of the risks inherent in closing this transaction.  Atmos clearly takes responsibility for these costs and will not be able, pursuant to the Unanimous Stipulation, to pass such costs to its Missouri ratepayers.  Staff believes that this condition assists in this condition not being detrimental to the public interest.  

7.
NO DETRIMENTAL IMPACT 


In this section, Atmos agreed that this transaction will not have any detrimental effect on Atmos’ Missouri utility customers, including, but not limited to, increased rates or any effect on quality of service.  Atmos further agreed that if any such detrimental effects occur, nothing in the approval or implementation of the proposed acquisition shall impair the Commission’s ability to protect such customers from such detrimental effects. 


This section reiterates that the Commission has clear ability and authority to take action to protect ratepayers.  This section reminds all Parties that unforeseen matters are always a possibility and that the Commission has authority to act in such matters.  The Unanimous Stipulation does not in any way interfere with the Commission’s authority to protect Atmos’ Missouri utility customers.   

8.
COMMISSION AUTHORITY 


This provision of the Unanimous Stipulation provides as follows: 

Atmos agrees that the Commission has, and will continue to have, the authority after the proposed acquisition to regulate, through the lawful exercise of its statutory powers, and ensure the provision of service instrumentalities and facilities as shall be safe and adequate and in all respects just and reasonable and not jeopardize the ability of Atmos to meet its Missouri utility obligations.  Atmos also agrees that the Commission has the authority, through the lawful exercise of its ratemaking powers, to ensure that the rates charged by Atmos for regulated utility service are not increased as a result of the unregulated and/or nonjurisdictional activities of Atmos’ affiliates and Atmos agrees, consistent with such standard, that rates should not be increased due to such activities.  

(Unanimous Stipulation, paragraph 8, p. 8).  


This provision is an express recognition by Atmos that the Commission has the authority, after the consummation of the acquisition of TXU Gas Company, through the lawful exercise of its powers, to ensure all matters that are necessary for Atmos to meet its legal obligations to its customers as set out in the Unanimous Stipulation. 

9. ACCESS TO INFORMATION  


This Section specifies that Staff will have substantial access to information from Atmos.  This section provides as follows: 



A.
Atmos shall provide the Staff and Public Counsel with access, upon reasonable written notice during normal working hours and subject to appropriate confidentiality and discovery procedures, to all written information provided to common stock, bond, or bond rating analysts, which directly or indirectly pertains to Atmos or any affiliate that exercises influence or control over Atmos or has affiliate transactions with Atmos.  Such information includes, but is not limited to, reports provided to, and presentations made to, common stock analysts and bond rating analysts.  For purposes of this condition, “written” information includes but is not limited to, any written and printed material, audio and videotapes, computer disks and electronically stored information.  Nothing in this condition shall be deemed to be a waiver of Atmos’ right to seek protection of the information or to object, for purposes of submitting such information as evidence in any evidentiary proceeding, to the relevancy or use of such information by any party.


B.
Upon request, Atmos agrees to make available to Staff and Public Counsel, upon written notice during normal working hours and subject to appropriate confidentiality and discovery procedures, all books, records and employees of Atmos and its affiliates as may be reasonably required to verify compliance the conditions set forth in this Unanimous Stipulation and Agreement.  Atmos shall also provide Staff and Public Counsel any other such information (including access to employees) relevant to the Commission’s ratemaking, financing, safety, quality of service and other regulatory authority over Atmos; provided that Atmos and any affiliate or subsidiary of Atmos shall have the right to object to such production of records or personnel on any basis under applicable law and Commission rules, excluding any objection that such records and personnel of affiliates or subsidiaries: (a) are not within the possession or control of Atmos; or (b) are either not relevant or are not subject to the Commission’s jurisdiction and statutory authority by virtue of, or as a result of, the implementation of the proposed acquisition. 


Staff believes that an essential component of its ability to monitor compliance by Atmos with the Unanimous Stipulation is the access to information.  This section grants Staff substantial access and will be invaluable in monitoring compliance with the Unanimous Stipulation.  

10. 
COMMITMENTS AND REPRESENTATIONS ARE MISSOURI JURISDICTIONAL

This section provides that the commitments and representations made by Atmos in this Unanimous Stipulation and Agreement are intended to apply only in the context of Missouri jurisdictional regulatory activities.  Commission approval of this Unanimous Stipulation and Agreement is not intended, and is not to be construed, to restrict in any way the ability of either the Commission, Atmos or any party hereto to take any position whatsoever regarding matters covered by this Unanimous Stipulation and Agreement in proceedings before the Federal Energy Regulatory Commission or any other non-Missouri jurisdictional regulatory authority.  


This Section provides that the Unanimous Stipulation applies only in the context of Missouri jurisdictional regulatory activities.  It protects the right of each Party to the Unanimous Stipulation to take what positions it wishes in other proceedings before the Federal Energy Regulatory Commission or any other non-Missouri jurisdictional regulatory authority. 

11.
OPENING OF INVESTIGATIVE DOCKET   


Atmos Energy Corporation agreed that it would not oppose the filing of a Staff motion to open a docket to investigate Atmos' April 2004 decision to transfer its gas supply department from the regulated Atmos Energy Corporation to the unregulated 100% owned affiliated Atmos Energy Services, LLC (AES), a Delaware limited liability company.  Atmos did not disclose the transfer until it provided a data request response in the merger case.  Atmos does not believe Commission approval with regards to its decision to transfer the gas supply function  (Unanimous Stipulation, paragraph 11, p. 10.).  

Staff’s concerns regarding this matter are set out in the Motion to Open Docket in Case No. GO-2005-0065.  Staff believes that the fact that Atmos transferred personnel to an unregulated subsidiary (AES) is worthy of an investigation to understand how Atmos now runs its gas procurement unit.  This is a fundamental function of the regulated gas company and the Commission should have a clear and full understanding of how Atmos now performs this function.  This investigation will enhance the Commission’s understanding of how Atmos now performs this function.  

12.
RATEMAKING TREATMENT


That nothing in the Commission’s order shall be considered a finding by the Commission of the value of this transaction for ratemaking purposes, and that the Commission reserves the right to consider the ratemaking treatment to be afforded this transaction in any subsequent proceeding.
13.
SAFEGUARDS OF ATMOS' REGULATED OPERATIONS FROM ITS UNREGULATED SUBSIDIARIES


This provision of the Unanimous Stipulation provides as follows: 

Atmos agrees to conduct any new or existing unregulated, non-utility operations in separate subsidiaries.  Atmos will not, directly or indirectly: allow any debt of its unregulated subsidiaries, to be recourse to it; pledge Atmos equity as collateral or security for the debt of any of its subsidiaries; or henceforth, give, transfer, invest, contribute or loan to any of its subsidiaries, any equities or cash without Commission approval.  In the future, Atmos will not transfer to any subsidiary thereof, directly or indirectly, assets or employees necessary and useful in providing service to Atmos’ Missouri customers without Commission approval.  Atmos shall not guarantee the notes, debentures, debt obligations or other securities of its unregulated subsidiaries without Commission approval. 

(Unanimous Stipulation paragraph 13, p. 11).  


This section is designed to provide safeguards for Atmos’ regulated operations from its unregulated operations. Staff’s focus here is on the protection Atmos’ Missouri Operations. This section includes substantial protections that Atmos will not, directly or indirectly, allow any debt of its unregulated subsidiaries be recourse to Atmos and other matters. 

Certain financial aspects such as giving, transferring, investing, contributing or loaning any equities or cash to any of its subsidiaries will require Commission approval.  In the future, Atmos will not transfer to any subsidiary thereof, directly or indirectly, assets or employees necessary and useful in providing service to Atmos’ Missouri customers without Commission approval.  Atmos shall not guarantee the notes, debentures, debt obligations or other securities of its unregulated subsidiaries without Commission approval.

This paragraph provides substantial protections to Atmos’ Missouri customers and enhances the Commission’s ability to be informed of any possible detriment regarding this transaction as Atmos applies to the Commission at various times regarding these matters as the need arises.  The magnitude of the transaction justifies these substantial safeguards that Atmos has agreed to. 

14.
Treatment to be afforded Issuance of Common Equity
This section requires that Atmos shall issue and sell at least $300 million of new common equity to complete the $1.925 billion transaction pursuant to the approval of the shelf registration by the Securities and Exchange Commission. Staff believes that this section provides an important equity component to the transaction.   
15.  
Reliance on Atmos Representations 
Staff has conducted extensive discovery in this case.  As a result of representations made by Atmos and relied upon by Staff, Staff decided to enter into this Unanimous Stipulation.  Attached to the Unanimous Stipulation, as Exhibit A, is a list of the most basic and essential Atmos representations relied upon by Staff. Atmos states and represents that Exhibit A accurately sets out representations made by Atmos.  Staff believes that Exhibit A attached to the Unanimous Stipulation is an important aspect of the Unanimous Stipulation because it provides the basic and essential Atmos representations that Staff relied upon to enter into the Unanimous Stipulation.  Staff notes that there were many Atmos representations, but these are the basic and essential ones.  
16.    
Compliance with Terms of UNANIMOUS Stipulation AND AGREEMENT

This provision sets out the consequences of Atmos’ or any affiliated company’s failure to comply with the terms of this Unanimous Stipulation.  Such a failure to comply could result in a Staff investigation, with Commission approval, and the filing of a complaint if the investigation does not lead to resolution of investigatory concerns.  The Unanimous Stipulation specifically provides that Staff’s execution of this Unanimous Stipulation and Agreement does not constitute a waiver of its ability to raise any issue or argue any position on an issue in any other matter before the Commission (Unanimous Stipulation, p. 12, paragraph 16). 

WHEREFORE, Staff respectfully requests that the Commission, in full consideration of the reasons set forth herein, approve the Unanimous Stipulation.  
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�  The Court cited North Am. Co. v. SEC, 327 U.S. 686, 701-02 & n. 11, 66 S. Ct. 785 (1946).


2 Staff notes that on p. 6-7 of the Unanimous Stipulation and Agreement, there are references to Case No. GM-2000-312 in paragraphs A, C, D and E.   Paragraph B contains a reference to Case No. GM-2000-315.  That reference should be to Case No. GM-2000-312.   Staff has contacted Counsel for both Public Counsel and Atmos to inform them of this matter.  Both Counsel stated no objection to this Note.    
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