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STAFF’S Response to Southern Union Company's REsponse to Staff's Motion to open a case to investigate 

SOUTHERN UNION'S TRANSFER OF ITS GAS SUPPLY DEPARTMENT

COMES NOW, the Staff of the Public Service Commission, and in response to Southern Union Company’s (SU) opposition to Staff’s request for an investigation states:

1.  SU’s response is grounded on the idea that what SU did in transferring the head of SU/MGE’s gas supply procurement department in the middle of the 2002-2003 winter heating season was merely the transfer of an employee from the regulated utility to an unregulated affiliate.  The clever casting of this transfer as merely a personnel decision ignores the context, timing, and the potentially significant impairment of the transfer on MGE’s ability to provide gas supply services to its customers.  

2.  Staff’s investigation of this transfer will assist the Commission in determining whether in making the transfer of this employee and relevant data and information, SU ignored or disregarded Missouri statute that requires it to seek and obtain Commission authorization prior to reorganizing its corporate structure and to making such a transfer. 

3.  The investigation is a separate inquiry from the Complaint filed by Staff in that this case is designed to look into the extent that employees, information and possibly other assets were transferred to an affiliate that has a conflict of interest with MGE’s interests, and, accordingly, whether the EnergyWorx transaction was detrimental to the public interest. 

4.  Additionally, as SU admits in its Response, the Commission has broad authority to investigate any practices of a utility including what SU has labeled “personnel practices.”   Under Section 393.140, the Commission has, among other powers, general supervision of all regulated gas companies:  

393.140. The commission shall: 

(1) Have general supervision of all . . . gas corporations . . . .


.

.

.

.

(5) Examine all persons and corporations under its supervision and keep informed as to the methods, practices, regulations and property employed by them in the transaction of their business. . . . 



.

.

.

.

(9) Have power to compel . . . . The commission may require of all such corporations or persons specific answers to questions upon which the commission may need information . . . .

5.  Additional relevant Missouri statutory provisions are listed below beginning with § 393.190.1:


Section 393.190.1 states that a gas corporation may not transfer the whole or any part of its utility system that is necessary or useful in the performance of its duties to the public without first obtaining Commission authorization.
  Otherwise such a transfer is void: 

393.190.1  No . . . gas corporation . . .shall hereafter sell, assign, lease, transfer, mortgage or otherwise dispose of or encumber the whole or any part of its franchise, works or system, necessary or useful in the performance of its duties to the public, nor by any means, direct or indirect, merge or consolidate such works or system, or franchises, or any part thereof, with any other corporation, person or public utility, without having first secured from the commission an order authorizing it so to do. Every such sale, assignment, lease, transfer, mortgage, disposition, encumbrance, merger or consolidation made other than in accordance with the order of the commission authorizing same shall be void.  [Emphasis added].

Section 386.756.2 makes it clear that a utility’s employees are utility assets:

386.756.2.  o affiliate or utility contractor may use any vehicles, service tools, instruments, employees, or any other utility assets, the cost of which are recoverable in the regulated rates for utility service, to engage in HVAC services unless the utility is compensated for the use of such assets at cost to the utility.  [Emphasis added].

Section 393.270.1 addresses the power of the Commission to institute an investigation:

393.270.1 . . . An investigation may be instituted by the commission as to any matter of which complaint may be made as provided in sections 393.110 to 393.285, or to enable it to ascertain the facts requisite to the exercise of any power conferred upon it.  

Rule 4 CSR 240-2110(5) addresses Commission procedure in hearings resulting from an investigation; affirming the Commission’s power to conduct investigations:

4 CSR 240-2110(5) The order of procedure in hearings shall be as follows, unless otherwise agreed to by the parties or ordered by the presiding officer:

(A) In all cases except investigation cases, the applicant or complainant shall open and close, with intervenors following the general counsel and the public counsel in introducing evidence;

(B) In investigation cases, the general counsel shall open and close; and 

6.  As is demonstrated by these numerous statutory sections, the Commission has broad authority to investigate the methods and practices of any regulated gas corporation and there is no statutory restriction as to the areas of inquiry.  

7.  In addition to its other complaints, SU quibbles over Staff’s use of the term “assets.”  The Eastern District, however, has interpreted the language of §393.190 (RSMo 2000) to mean that a utility may not sell “assets” without Commission permission to do so.  “Before a utility can sell assets that are necessary or useful in the performance of its duties to the public it must obtain 
approval of the Commission.  § 393.190 RSMo.  (1969).  The obvious purpose of this provision is to ensure the continuation of adequate service to the public served by the utility.”  State ex rel. Fee Fee Trunk Sewer, Inc. v. Litz, 596 S.W.2d 466, 468(Mo.App. 1980).

8.  SU suggests pursuing this as a general investigation.  But it is SU that has transferred gas procurement assets to an affiliate with a competing interest to MGE, so that a company-specific investigation is not only reasonable it is necessary.

9.  The investigation will permit the Staff to examine the facts to determine whether SU has violated Missouri statute and ignored the jurisdiction of the Commission.  

10.  While the Commission may have determined in a rulemaking that the movement of employees does not need to be restricted, penalized or compensated, to prevent cross-subsidization, that is not the issue in this case.  This investigation is designed to determine whether when SU transferred gas supply assets, in the middle of the heating season, it ignored the statutory requirement that it obtain Commission authorization to transfer part of its franchise, system or works necessary or useful to providing natural gas service to its Missouri customers.  

Staff believes that the investigation will provide the basis to answer this question.  

11.  SU continues its clever casting of the issue as its ability to obtain “necessary 

materials . . .” without prior Commission authorization.  In fact, it is not the acquisition of assets and materials, but the sale or transfer of assets that Staff is recommending be investigated.

12.  Staff’s request is for an investigation into a specific utility’s transfer of its knowledgeable gas procurement department manager and related assets that provided services to Missouri customers, in the middle of the winter heating season, in order to support an affiliate entity that competes with MGE.


WHEREFORE, the Staff respectfully requests that the Commission open a case to investigate whether SU violated Missouri statutes, ignored the jurisdiction of the Commission, and made a transfer that is likely to have a detrimental effect on MGE’s Missouri customers.
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�   State ex rel. Martigney Creek Sewer Co. v.  Public Serv. Comm’n, 537 S.W.2d 388, 399 (Mo. banc 1976);  State ex rel. Fee Fee Trunk Sewer Co. v. Litz, 596 S.W.2d 466, 467-68 (Mo.App 1980).
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