Before the Public Service Commission

Of the State of Missouri

	In the Matter of Laclede Gas Company's Tariff to Revise Natural Gas Rate Schedules.
	)))
	Case No. GR-99-315


STAFF’S REPLY TO THE BRIEF OF

 LACLEDE GAS COMPANY AND AMERENUE

COMES NOW Staff of the Public Service Commission of Missouri, and for its reply to the brief of Laclede Gas Company (“Laclede”) and AmerenUE (“Ameren”) (jointly, “the Parties”) states:

1.
On August 20, 2004, the Parties filed their joint brief discussing whether this case is moot.  

2.
The Court of Appeals, in its review of the Commission’s second Report and Order in this case, did not direct the Commission to enter an order on the merits, but directed the Commission to enter findings of fact that comply with sections 386.420 and 536.090, RSMo 2000.  State ex rel. Laclede Gas Company v. Public Service Commission, 103 SW.3d 813, 819 (Mo. App. 2003).  Indeed, courts on review do not direct the Commission what order it must enter.  If the Commission finds that this case is moot, the Commission will comply with the Western District’s mandate by entering findings of fact that are adequate to support its decision.  A copy of the Court’s mandate is attached as Exhibit 1.
3.
The Parties’ citation of Galaxy Steel & Tube, Inc. v. Douglass Coal & Wrecking, Inc., 928 S.W.2d 420 (Mo. App. 1996) is misplaced.  In Galaxy, a judgment creditor sued out an execution on its judgment.  The return date passed, the execution was returned non est, and the execution became functus officio.  928 S.W.2d, at 423.  Four days after the non est was filed, judgment debtor filed a motion to quash the execution.  The court overruled the motion to quash, that judgment became final, but debtor did not appeal.

4.
Creditor sued out a second execution, Debtor asserted the same defenses to the execution that had been denied by the first judge, arguing now that the first order was ineffective because moot when made.  The judge in the second case agreed with debtor that the first order was ineffective because moot, and granted the motion to quash.  The Southern District, on review, held that debtor, having sought and obtained the initial circuit court ruling, was not now to be heard to deny its efficacy.  The purpose of the Court’s ruling was to preclude debtor from a second chance at the merits of an issue he had raised, lost, but failed to appeal.  928 S.W.2d, at 424.
5.
In the present case, the circuit court affirmed the Commission on the merits, but the Court of Appeals, reviewing the Commission’s Report and Order, dismissed the appeal and remanded for the Commission to enter an order with proper findings of fact.  The Parties, not the Commission, prosecuted reviews of the Commission’s second Report and Order.  Thus, Galaxy has no application here.  No one raised mootness on appeal, no court entered a judgment on the issue, and the Commission is not precluded from raising and addressing the issue.  Indeed the Parties cite no law that a quasi-judicial body may not raise mootness when it first appears.  See, e.g., State ex rel. Missouri Public Service Company v. Fraas, 627 SW.2d 882, 884-86 (Mo. App. 1982); State ex rel. Missouri Cable Television Ass’n v. Public Service Commission, 917 S.W.2d 650, 652 (Mo. App. 1996); Cross v. Cross, 815 S.W.2d 65 (Mo. App. 1991).
6.
The Staff has earlier conceded that the Commission can change the depreciation rates booked by Laclede.  Staff does not consider that such an adjustment, without more, is the type of effective, meaningful relief that the courts consider requisite to a justiciable controversy.  The Parties seem to suggest that the effect of any adjustment that the Commission might make could be saved for some future application.  Such is not the case.  The Commission must consider all relevant factors when setting rates.  State ex rel. Utility Consumers’ Council of Missouri v. Public Service Commission, 585 SW.2d 41, 47 (Mo. banc 1979).  The only other factors to which the evidence in this case is relevant are those used to set the rates in this case.  They are not, and will never be, relevant to factors in a Laclede rate case as yet unfiled.  See, Fraas, above, 627 S.W.2d, at 885.  

7.
The Parties’ suggestion that Accounting Authority Orders provide no present relief is wrong.  Absent an AAO, a utility would be required to record the outlay in question as expense, rather than defer it for future consideration.  The AAO has the immediate impact of improving the utility’s net income for the period in question.  Likewise, in Re: Laclede  Gas Company’s PGA Rate Design, 4 Mo. PSC 3d 32 (1995) and in Re: Investigation into the Class Cost of Service and Rate Design for Union Electric Company, 8 Mo. PSC 3d 407 (1999), the Commission considered rate design changes proposed for immediate implementation on a revenue neutral basis.  That is, in each case the utility’s revenues would not change, but the rate structure would.  

8.
The Parties’ suggestion that a Commission order could provide “relief” to investors is laughable.  No case cited by the Parties even remotely suggests that the relief an effective order provides should be for anyone other than a party.

9.
Finally, the Parties’ complaint that the issue might avoid a Commission resolution is untrue.  Not only has the Commission decided the issue on the merits at least twice since this case was decided, but Laclede has settled two rate cases and AmerenUE has settled three rate cases (two gas, one electric).  The Parties should not be heard to complain about having this issue escape their attention.  Staff also notes that AmerenUE has intervened in the pending Empire rate case, ER-2004-0570, and has a right to take the issue to hearing in that case.

10.
Likewise, the Parties’ argument that a Commission decision in this case would save resources in the future is not well taken.  None of the parties to this case have indicated a willingness to accept and apply the Commission’s order in future cases.  Absent such a representation, Staff does not see that resources for future litigation will be much affected by a decision in this case.

WHEREFORE, having replied to the Parties’ Brief, Staff respectfully suggests again that this case is moot.
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