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Staff's Reply to Laclede Gas Company's Response to Commissioner Davis
COMES NOW Staff of the Public Service Commission of Missouri (Staff), and for its reply to Laclede Gas Company’s (Laclede) Response to a Request for Information from Commissioner Jeff Davis, distributed at the hearing in this case, states:

1.
At the hearing held September 22 - 24, 2004, in this case, Laclede distributed its response to a request for information posed by Commissioner Jeff Davis.  The Commissioner inquired about the “appropriate legal standard to be used by the Commission when it changes its public policies related to depreciation issues.”

2.
Laclede’s response is an exceedingly poor explication of Missouri law; the Commission should not rely on it.  Laclede overlooks or ignores the statutory mandate for Missouri agencies to implement policy; glosses over long-established Missouri precedent on administrative agency contested case decisions, citing instead an extensive list of federal cases that are inapposite under Missouri law; and wrongfully suggests that Staff has proposed to change the approach to depreciation in this case when Laclede itself is proposing to change depreciation rates.

3.
Section 536.010(4) RSMo, 2000, defines “rule” as “each agency statement of general applicability that implements, interprets, or prescribes law or policy, or that describes the organization, procedure, or practice requirements of any agency.”  Section 536.021.7 provides that any rule shall be null, void, and unenforceable unless made in accordance with the rulemaking provisions of that section.  State ex rel. Beaufort Transfer Co. v. Public Service Commission, 610 S.W.2d 96, 100 (Mo. App. 1980); Branson R-IV School District v. Labor and Industrial Relations Commission, 888 S.W.2d 717, 722-23 (Mo. App. 1994).  

4.
At page 2, Laclede cites federal law and Am. Jur. 2d for the proposition that an agency in a contested case must specify reasons for departing from findings in prior agency decisions.  While this states the federal law governing administrative agencies, it is simply not the law in Missouri.  For example, in McKnight Place Extended Care, L.L.C. v. Missouri Health Facilities Review Committee, No. WD63410, 9/7/04, the Court of Appeals recently held:

An administrative agency is not bound by stare decisis, nor are agency decisions binding precedent on the Missouri courts. State ex rel. AG Processing, Inc. v Public Serv. Comm’n, 120 S.W.3d 732, 736 (Mo. banc 2003).  “Courts are not concerned with alleged inconsistency between current and prior decisions of an administrative agency so long as the action taken is not otherwise arbitrary or unreasonable.” Columbia v. Mo. State Bd. Of Mediation, 605 S.W.2d 192, 195 (Mo. App. W.D. 1980).  The mere fact that an administrative agency departs from a policy expressed in prior cases which it has decided is no ground alone for a reviewing court to reverse the decision.  Id.

Thus, the Commission’s task in this case, as in other contested cases, is to decide contested fact issues by making findings of fact based on a preponderance of the evidence.  This case is not an appropriate forum for policy statements of general applicability.

5.
Laclede suggests further that Staff has the burden of proof on the remaining issue in this case, the treatment of negative net salvage as a part of depreciation.  Laclede suggests that Staff is proposing a departure from past Commission practice (Laclede Response, page 3, Point II).  Actually, Laclede is proposing changes to its depreciation rates in this case, not the Staff.  As Laclede witness Kottemann forthrightly notes (Kottemann Direct, Ex. 23, p.7, lines 15-19):  

Q. Are you satisfied with the rates currently in place?

A. No.  I am requesting Commission authority to change annual depreciation rates on Gas Holders [no longer at issue], Steel Mains, Plastic Mains, Steel Services, and Plastic & Copper Services. . . . .

Thus, Laclede has acknowledged that it is the proponent of change in this case.  It follows that the Company has the burden of persuasion on the issue of whether to change the method of calculating rates for the listed accounts.  This is a fact issue for the Commission to decide, just as it decides other fact issues in this and other cases.

CONCLUSION


The Commission’s role in this contested case is to make proper findings of fact to support its resolution of a single issue - treatment of cost of removal/net salvage for Laclede.  The Commission should resist attempts to beguile it into substituting policy statements for fact findings.  
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